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ii Preface. 

hold Commissioners, and to print the Copyhold Acts 
of 1852 and 1858 at the end of the work. It is hoped 
that there may be room for a work of this kind, not- 
withstanding the existence of so many important 
treatises upon the same subjects, among which the 
first place must be given to the great work of Serjeant 
Scriven and the useful imnmals of Mr. Bouse and Mr. 
Cuddon on the subject of the enfranchisement of 
copyholds. 

C. ELTON. 

2. New Square^ Idncoln^s Inn, 
May 1874. 
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CORRIGENDA. 



p. 15, Hne 27, /or " Aed " read " And " 

p. 59, Une 12, /or " take " read " make " 

p. 61, last line, for "at the end of this chapter." read " in the 
appendix." 

p. 76, line 28, for " at the end of this chapter." read " in the 
appendix." 

p. 81, line 11, for " surrender " read " surrenderor " 

p. 100, line 3, after *' money." insert (a) ; line 4.yor (a) read (b) ; 
line 10, /or (6) read (c) ; line 16, yor (c) read (d) ; line 
23, yor (d) read (e). 

p. 163, line 23, yor " FhiUipa " read " PhiUijfps " ; Une 27, ditto. 

p. 180, Une 8, for " of " read " or " 

p. 183, Une 27, /or " Murrel " read " MurreU " 

p. 184, Une 30, /or " Nisi at " read " at Nisi " 

p. 198, Une 13, for " Wilton " read " WhiUon " 

p. 205, Une 18, for " grouth " read " growth " 

p. 232, last Unejor " LuttrePs " read " LuUreU's " 

p. 256, Une 26, /or " Tailors " rcoti " Taytor* " 

p. 283, last Une,/or '' Elston " read '' Elstob " 
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INTBODUCTOBY. 

Orijin of copyholds — Copyholds amd customary estates 
defined — Customary freeholds — Freeholds with 
customary iruddents — Old dvuision of tenures-^ 
Freehold — Tenures m villein^e^-^Dimsion of Copy^ 
holds — Tencmt-right estates — Local freehold tenures 
-^Ancient demesne — Burgage^-^OavelJdnd — Nature 
of mamoTS — Svijects of copyhold tenwre^-^Separate 
tenements^^PorHons of wastes-^^Sha/res in open 
fields — Shares in particula/r products of la/nd^^ 
Tithes^-Case q/'Musgrave v. Cave as to fold-course 
cund common in gross — General rule^^Copyhold 
customS'^Bequisites of valid heal custom. 

It is iatended in the following chapters to discuss the Nature of 
chief points in the law of copyholds or customary SoSt 
estafces. By the latter term are meant those estates 
the title to which is not only modified^ but altogether 
constituted by custom {a). They may be described as 

(a) Burton*8 Comp. 1258 ; Cru. Dig. Title 10. The following 
\6 the andent definition in Littleton : '* Tenant by copy of court- 
roll is as if a man is seised of a manor within which there is a 

B 
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land in Domesday Book (a). '^ There is great con- 
fusion in the law-books respecting this tainre. The 
copyholders of these manors are sometimes called 
tenants in ancient demesne, and land held in this 
tenure is said to pass by surrender and admittance. 
This appears to be inaccurate. It is only the free- 
holders who are tenants in ancient demesne, and their 
land passes by common law conveyances without the 
instrumentality of the lord. The timber and minerals 
belong to the tenant, and the rent, fines, and services 
are certain'^ (6). There are, however, as a rule, in 
manors of ancient demesne customary freeholders, and 
sometimes copyholders at the will of the lord, as well 
as the true tenants in ancient demesne (c). 

These freeholders have in many instances peculiar 
customs of descent, dower, curtesy, &c. In some 
places the freehold descends to the youngest son 
by a custom of borough-Bnglish, or to the youngest 
instead of the eldest male in each degree, or to the 
youngest or eldest daughter or sister, or to all the 
males equally as in gavelkind. 



(a) There were ori^nally 1422 of these manois. The t^mre 
has beoome of small importance since the exceptional privileges of 
the tenants were taken away by the Act 3^4 WiU. 4, c. 74. 
.Before that time the tenure might be converted to common socage 
by the joint act of the lord and tenant. 

(6) 3 Real Prop. Rep. 12. and cf. 2 Inst. 325. Even Sir W. | 

Blackstone seems to have been misled npon this point. — See 
2 Bl. Gomm. 99, and his Tract called Consideraiions upon Copy- 
holders. 

(c) Co. Copyh. 8. 32 ; Bract, i, c. 2 ; Britton, c. 66 , Fleta i. 
c. 3. 



INTRODUCTORY. \f 

Burgage tenure prevails only in certain cities and Burgage, 
boroughs, which have existed as such from time 
immemoriaL' " Such boroughs (says Littleton) have 
for the greater part divers customs and usages 
which are not had in other towns : for some of them 
have such a custom, that if a man has several sons 
and dies, the youngest shall inherit all his father's 
tenements within the borough, as heir to his father 
by force of the custom : which is called borough* 
English. Also in some boroughs the wife shall have 
for her dower all the tenements, which were her 
husband's '^ (a). And in others the widow has a 
moiety during her widowhood, or some other portion. 

The tenure of gavelkind, by which most lands in QaTol- 
Kent are held, is a very ancient species of socage, 
"the name being derived from a word which signifies 
rent or the customary performance of works of 



(a) Go. Litt 88. 166, 167. Borough-English, or the custom of 

English cities, was so <»lled in opposition to the Jaw of {descent 

pierailing in towns settled by the Normans. Thus Nottingham 

was as late as 1713 divided into the English borough and the French 

iMTough ; in the one, real property descended to the youngest son 

in burgh-Engloyea or borough-English : in the other, to the eldest 

by the ordinary law, which they called burgh-Franeoyes. Borough- 

EngUsh has been fancifully derived from barbarous feudal customs 

which were never known in England. " The custom stood with 

some certain reason, because that the youngest son, if he lacked 

father and mother, because of his younger age might least of all 

belp himself," and the law of the place therefore directed the 

descent of the real estate, " generally little more than the father's 

bouse, where it was meet wanted." — Glanv. vii. c. 3; Robins. Gav. 

Appendix. In the Tenures of Kent, c. 7, various authorities 

bearing upon the matter are collected. 
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husbandry/* Its principal incidents are the partibility 

of the inheritance among the males in each degree, 

the right of the widow and widower lo have half 

the land for dower or curtesy until a second marriage, 

the widower taking his customary estate by the 

curtesy whether issue has been bom of the marriage 

or not, the freedom from escheat for felony, and the 

infant's right to aliene by feoffment at the age of 

fifteen years. In many places in Kent the freeholders 

are subject to customary heriots, fines, and other 

ancient dues, and are compellable under penalty of 

distress to come for admittance into their tenancies. 

• The most remarkable incident of this tenure being 

the partibility of the land upon descent, the word 

gavelkind has come to be applied to many copyholds 

which only resemble the freehold tenure in this 

particular: but this use of the word is improper, 

and apt to lead to mistakes. There are some few 

copyholds in the county, which generally follow the 

customs of gavelkind freeholds. If such a copyhold 

is enfranchised the customs are extinguished: but 

nothing less than an Act of Parliament can alter a 

custom attached to a freehold tenure, which is 

said therefore to ''run with the land,'' or be 

'' inherent in the land." 

A great number of estates in Kent were dis- 
gavelled by private Acts, which extended however 
only to the custom of partition on descent (a). 

(o) Wiseman v. CotUm, 1 Sid. 135 ; Doe v. Brydges, 6 M. & 0. 
282 ; Co. Litt. 140, 6. The principal Acts were 31 Hen. 8, c. 3, 



manors. 
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All lands in this county are presumed to be held in 
gavelkmd, until the contrary is proved. The test lies 
in proof of the tenure at the time of the Norman 
Conquest (a). No land is now gavelkind which can 
be shown to have originally been held by a tenure 
higher than socage^ as free alms or a military tenure. 
If the manor was originally in the superior tenure, 
the demesnes, wastes, advowsons, freehold of the 
copyholds, and profits incident to the manor, are 
all held in free alms or in common socage and not by 
the customary tenure. 

Since every copyhold must be or have been parcel Nature of 
of an ancient manor, and demised or demiseable by 
the custom thereof from time immemorial, it is 
necessary to make a few observations on the nature of 
an ancient manor. 

A manor properly consists of demesne lands, juris- 
diction in a court-baron, and services of free tenants 
in fee, liable to escheat and owing attendance at the 
court. If the numbers of such tenants is reduced 
below two, the court cannot be held and the manor 
ceases to exist, but may survive as a manor by 



and an Act of 2 & 3 Edw. 6. Others were passed in the 1 1 Hen. 7, 
15 Hen. 8, 1 Eliz., 8 Eliz., and 21 Jac. 1. For the lands affected, 
see Robinson, Gavelk. and the Tenures of Kent. There was 
also a practice of disgavelling hy royal prerogative and royal 
licence, which very early became obsolete. 

(a) ** The. law of gftvelkind is nnlike other customs ; it is not 
good if it be^ns just before the reign of Richard the First. This 
custom existed long before other customs, and almost before any 
history of England."— I^M^tn^gffon v. Uandaff^ 2 New Rep. 491. 



„^„or 1-y 
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waifs and strays, or treasure-trove, the liberties of hold- 
ing fairs and markets, of taking tolls and the like (a). 
5. A court-baron for the freeholders and a customary 
court for the copyholders (if any) are necessary 
incidents to every manor, and the principal manor 
in a parish will usually have an advowson appendant 
to the demesnes, which if once severed must always 
for the future be an advowson in gross. When the 
manor abuts upon the sea, the fore-shore between the 
high and low watermarks of the average tides may 
be parcel of its waste land, and this is generally the 
case when the lord has by grant or prescription the 
franchise of taking wreck. 

Since the Statute Quia TSmptores, no new tenure 
can be created by a private person on any con- 
veyance in fee-simple. So that on the alienation of 
any of the demesnes, they cease for ever to be parcel 
of the manor, and new services cannot be reserved. 
And even if freehold lands escheat to the lord or are 



(a) Fnuicliises are defined to be royal privileges or branohes 
of the king's prerogatdye, subsisting in a subject by grant from the 
crown, or under a prescription implying a grant. They are chiefly 
of two kinds, viz. : 1. those which were parts of the preiogaiaTe 
originally, as the right to wreck, to the goods and chattels of felcms, 
&c. : and, 2. those which could have no existence until their cre- 
ation by the crown. The first, but not the second class, are 
melted in the prerogative when the crown acquires the lands 
to which they are annexed, and will not pass as appurtenant to 
the land upon any new grant vrithout express words, either men- 
tioning the franchise which was merged, or at least stating that the 
new grantee shall hold the land " in as large and ample a manner 
as the former owner held it." 



jMi.iJI 
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pnTtiliased by him, they cannot become parcel of the 
manor again, and will not pass by a conveyance of 
''the manor and lands belonging thereto/' 

Bnt all the lands which originally formed part 
of the manor, or were held of it, are said to lie within 
the ambit of the manor: and in some points are 
subject to the jurisdiction of its courts, and in conmion 
parlance are said to be still '' within the manor/' {a). 

It was formerly held, that if the lord granted away 
the freehold of all the copyhold lands, or several of 
them, the grantee would have a kind of manor and 
might hold courts. But it is now settled that the land 
is severed, that no Courts can be held, and that the 
customary estates must be dealt with by common 
law conveyances, although the copyholders are still 
said to hold by their customary tenure, and to be liable 
to all such payments and services as are not connected 
with attendance at a court {b) . 

With respect to the subjects of copyhold tenure, Subjeota 
Lord Coke says that ''all lands and tenements hold 
within a manor, and whatever concerns lands or *®^^*'®- 
tenements, may be granted by copy, " (c) and he 
selects as examples: 1. A customary manor {d). 2. 



(a) Ddacherois v. JDdacherois, 11 H.L.C. 62. 

(fc) Mdtcich V. Luiherj 4 Co. 26 ; Bright v. FoHh^ Oro. Elis. 442 ; 
Murrea r. Smi£h, 4 Co. 21 ; PhxUips v. BdUy 6 C.B. N.S. 811. 
Aed see Gilb. Ten. 197, and Lemon v. Blachcdlj Skin. 191. 6 
Tin. Ab. 20. 

(c) Co. Litt. 58, b. 

(d) It was resolved in NemUe's case, 11 Co. 17, that a manor 
may be a copyhold, and that the customary lord may hold courts 
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Underwood without the soil, the herbage or vestnre 
of land, and, 3. A fair or similar profit appendant 
to a manor. . " Things that lie not in teniae ore not 
grantable by copy, as rents, commons in grosSi 
advowsons in gross, and such like, all which are 
incorporeal hereditaments, and therefore no rent can 
issue out of them, neither can they be held by any 
manner of service. But an advowson appendant, a 
common appendant, or a fair appendant, may pass 
by copy, by reason of the principal thing to which 
they are appendant : and generally what things soever 
are parcel of the manor^ and are of perpetuity, may 
be granted by copy according to the custom, as 
underwoods, for after they are cut they will grow 
again, and so of herbage or any other profit of 
the manor.^' {a). Thus, there may be a copyhold 
grant of '^twenty loads of hasel or as many of 
maple, in the disjunctive, to be cut down and taken 
by the grantee,*' or of "twenty trees growing upon 
Blackacre or Whiteacre to be cut down yearly by 
the lord and delivered to the grantee on such a 
day,'* and the like (&). 

The subjects of customary tenure are most usually 
portions of the demesne-lands which have been 



and grant copies ; that the copyhold manor will pass by suirender 
and admittance, and that its lord shall pay fines on descent and 
alienation. There can be no freeholders of such a copyhold manor 
or reputed manor. — See Gilb. Ten. 216 ; Vin. Abr. Copyh. E. 

(a) Hoe V. Taylor, 4 Co. 31 ; C5o. Copyh. s. 42. 

(b) Ibid ; SCO Gilb. Ten. 332. 
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demised by copy of court-roll from time immemorial 
as separate copyhold tenements. By special custom 
however, but in all cases with the consent of the 
homage-jray at a customary court, fresh portions of 
the waste may be granted as copyholds (a). And 
where the sea shore or a river bed forms part of a 
manor there may be similar customs of granting 
portions for fishing-places, as fresh copyholds, or 
there may be portions which have from time imme- 
morial been granted by copy (6), 

The tenement need not be a separate portion of the 
demesnes, but may be a '' shifting severalty '' in an 
open field or meadow, or a lot-meadow divided into 
parcels the occupation of which is interchanged in 
a yearly course of rotation (c). 

And almost any separate product of land,^ or a 
fixed share in any of such products may be held by 
copy of court-roll, as the sole and several pasturage 



(a) ArieU v. EUis, 9 B. & 0. 685. 

(b) Berkdof's Case in Hale, De Jure Maris. 

(c) Pratt y. Ghvame, 15 East, 235. " Albeit land be the most 
finn and fixed inheritance, and fee-simple the most absolute 
estate a man can have : yet may the same at several times be 
moYeable, sometime in one person and aUernis vicibus in another, 
luiy, sometime in one place and sometime in another. As for 
example, if there be 80 acres of meadow which have been used 
time oat of mind to be divided among certain persons, and a 
certain number of acres appertains to each of these persons, 
as for example, to A. 13 acres, to be yearly assigned and 
dotted out, so as sometime the 13 acres lie in one place and 
sometime in another, and so of the rest : A. hath a moveable 
fee-simple in 13 acres, and it may bo parcel of his manor, albeit 
^J have no certain place, but are yearly set out in several 

C 
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which could legally be allowed in accordance with the 
custom as alleged (a). As to the continuousness of 
the usagCj there must be proof that the custom has 
been used^ and that there has been no interruption in 
the right, though there may have been interruption in 
the possession or actual usage {b). 

The custom must also be reasonable, t. e. not 
absurd^ inmioralj or prejudicial to the interests of the 
State, nor destructive of the property where the custom 
is to be exercised, or of the copyholder's estate, but 
such as can fairly be imagined to have originated in 
an agreement before the time of memory. 

No usage can be established by way of custom, 
which within time of memory was allowed by the 
common law, and since disallowed by statute. No 
custom can be set up against the express provisions of 
an Act of Parliament : but a statute merely declaratoiy 
of the common law, whether its form be negative or 
affirmative, will not affect the continuance of a locid 
custom. ''A statute made in the affirmative, without 
any negative expressed or implied, does not alter the 
common law " or affect the existence of a custom (c). 

(a) Bryant v. Foot, 2 L.R. Q.B. 161. Portland v. Hill, 2 L.R. 
Eq. 768. (Marquis) SdLishury v. Gtadstone, 6 H. & N. 123 ; 
9 H. L. C. 692. 

(6) CJo. Litt. 110 a. 114 b. ; Co. Copy. s. 33. Case of Tanistry^ 
Day. 31, in which case the nature of local customs is shown 
in defcail, and see Yin. Abr. Custom, and Com. Dig. Copyh. S. 

(r) Co. Litt. 115 a. ; and llarg. notes. 
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inheritance^ copyholds for lives, and copyholds for 
years respectively. 

I. — Copyholds of Inhebitakce. 
Estateain In copyholds of the first kind the tenant may have 
holds of * customary fee, or any less estate, as now to be 
inheri. mentioned. As in the case of freeholds the estate in 

tanoe. 

fee may according to the circumstances be absolute, 
conditional, or qualified, (a) . And by the customs of 
a great number of manors an estate-tail is authorised 
to be created. 
Condi- A conditional fee is where the estate is given to a 

tionalfee. ^^^ ^^^ y^ ^^^^ ^^ Condition that somethiog shall 

be done, or to cease when something is done, or 
unless some act shall be done or something happen 
within a given time. And in manors where entails oi 
copyholds are not allowed a limitation, which other- 
wise would create an estate-tail, will pass an estate 

4 4 

similar to a '' fee conditional at common law, or in 
other words a fee upon condition that the tenant shall 
have issue. Upon the birth of a child, the estate is 
at once enlarged into a fee-simple absolute. Beiore 

(a) " AU inheritances (wrote Lord Coke) are of two ^^,^^ 
fee-simples or fee-tails. Of fee-simples some are detenninaWe, 
eome are undeterminable. Determinable, as where land la p 
to a man and hia heirs so long as Paul's steeple shall stand, 
determinable, as where land is given to a man and his heirs vi 
out further limitation. Of fee-tidls, some are general; some 
special. General, as where land is given to a man and the 
of his body, or heirs male or female of his body. Specuu; 
where land is ^ven to a man and the heirs, male or ferns'^) ^ 
he shall beget of such a woman." — Co. Copjh. s. 47. 
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^^/S«<. ^th the teiiant c«a <>^^^6ne ^ ^^^^^\e 
^*^, subject to tlie "possibility ^^ aei«"„ ^^ 
cJi«z;^^^ of the estate going back t^ '^^^'^'^^o* 
**"^«=»re of the condition. I£ howeve^ ® '^<*'*°*' ^ oft* 
*'=*C:*«=ur© this " possibility " for his o^^ *®'^*t,<*°^ 
^^^^«^ Ijirth of issue, the lesser estate -vS,! ®^®^** io-^' 
^'^"ttter and the conditional qualitv * ^^^^ ^^ 
o^c^ be discharged. ^ *"* *^« «^^ 

. A qualified or l>ase fee in coDvhnl^ , ^^^S^ 

is . ^ ^ ^ . . PJ^floida (as in itr^^ 

^ estate g-iven to a man and lii -■ 

t^|>eiiiiig' of some event or so lonR" ^^^ 

^ things sliall continue. The coirurxoii + 
cliis estate (to Tirliicli the name of base-f e^^i 
applied) is Tvliere a tenant in tail disposes ^of 
in fee iiritliont tlie consent of tlie protectoir 
settlement. This Tvill pass an estate in fee o, 
to last so long" as there shall be issue in tadX 
dispoaing tenant in tsU* 

Copybolds are not \vithin the statixte r>^ 
13 JBdw. 1., but znAy be entailed if there ia & 
to warrant it. Anri the limitation may he 
taO-male ot t&il-fotnale, and. either in geix 
special tail : and an tlie death^ of one of tk© 
who are tenants in tail -special/ the other wUl 
estate-tail aftei- possibility of issne extinct, 
case of a fre^haia. Ixx ooxiformity with 

.^.f,^ freehold -*»»«-'^^* ^ ^r^"-^: 
being inalienable, xfc TW-a* ^^^ follo^witv 

mitrht be barred in o»® *^ 
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''as a means of unfettering estates arid to prevent 
perpetuities." (a). 

Before the Act for abolishing Fines and RecoTeriea, 
8 & 4 Will. 4, c. 74, copyhold entails might be barred 
1 by a customary recovery in the lord's court : 2. by 
a surrender : 3. in some places, by a preconcerted 
forfeiture to the lord followed by a fresh grant : and 
4. by a grant of the freehold to the copyhold tenant 
in tail. (6). An equitable entail in a copyhold was, 
where such a course was practicable, barred in the 
same way as a legal entail. In other cases^ any Act 
expressing the intention to destroy the equitable 
entail would have the desired effect, (c) . 

By s. 50. of the last-jnentioned Act it is provided, 
that all the previous sections, relating to dispositions 
by tenants in tail of freeholds, shall apply to copy- 
holds so far as circumstances and the different tenures 
will admit : except that the disentailing disposition of 
a legal estate-tail in a copyhold is to be made by 
surrender, and in the case of an equitable entail, 
either by a surrender or a deed enrolled within six 
months upon the court-rolls of thb manor, (d). The 

(a) Eoe V. BMwere, 6 T. R. 104. 

(6) Dunn v. Qreen, 3 P. Wms. 9 ; EveraU v. SmaOey, 1 WUb. 
26 ; Gilb. Ten. 177 ; Co. litt. 60 b. 

(c) Otway V. Hudson^ 2 Vem. 583. 

{d) The term '^ estates-tail," as used in this Act, in addition to 
its usual meaning includes a base-fee into which an estate-tail shaH 
have been cenverted. " Base-fee " in this Act means exdusiTelj 
that estate in fee into which an estate-tail is converted when tbe 
issue in tail are barred, but persons claiming estates by way of 
remainder or otherwise are not barred. — s. 1. 
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Ii) K. 61, 52. 
\'-) «. 53, Ct-oabi/ 
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vided, that ^^ ^nt k,tail ^^\y^\>\^ ^ ^gamat law 
an equitable *^ 06 knd f<"'eeTxteTe^ ^^^^-^^tateoa 

under any subseq*^ , . ^ (r" . - j n "*^ v,. '^'^ 

rolls be Jre the entry oi ^^%r0^f;'\^^ 

By 8. 54 of the M it i^ j^jj^I^ 'i^ ^ ^u uo case, 
where a disposition of a cO?} ^^J^"^^ ^ ^l 

shall be effected by surrendei "^ ^ ^ siuilj the 

surrender, or the memorandum, or a* \ Jx ^^ 
or the deed of disposition, or the d^^^ ^^ V 

which the protector shall consent tc^ ^^^Bition 

require enrolment, otherwise than Ic^^ ^^tty ou fee 
court-rolls. 

The following are the principal -r>^^nir;«' 

Act which by s. 50 are made apDlicaK*. -» . 

-CI X X • X .1 -,. ^ -^^ ^ copyholds 

Every tenant m tail may dispose off=^ *i. i ^^ ''^^' 

ir 1 XX . „ *'^6 land in {^ 

or for a less estate or against all --^^ . 

under the entail, and where an estf^^/^.^ ., , ^^J"*^ 

converted into a base-fee, the person. if^jVit /j t^^^^ 

wise have been tenant in tail may dispose \p»xf'^ ^^' 

• X n 1 • • X ^ o3ofiv^ ^'^^ land 

as agamst all persons claimmg estates to taW « 

after the base-fee, so as to enlarge the base f 
an absolute fee. (a). 

Limited dispositions by tenants in tail as "K 
of mortgage or the like, are a bar in equity as 11 
at law notwithstanding any intention of th 

no court-roll. In such a case the pvovisions of this 

operative, but the rest of the provisions of thft a «* ^^^ ^^ ^^' 

X c V, ^^ ' 1 , ^^^ apply to tho 

customary freeholds m such manors, as much as tn tk 

See Reg. v. /n///<rfon, 8 Dowl. P. C. 693. ot»^or copyholds, 

(a) ss. 15, io. 
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to the contrary. And it is provided, that '' if the 
estate created by snoh disposition shall be only an 
estate pur autre vis or for years, or only an interest, 
charge^ lien or incmnbrance, ^then snch disposition 
shall in equity be a bar only so far as may be necessary 
to give full effect to the mortgage, or to such other 
limited purpose, or to snch interest, ' charge, lien or 
incambrance, notwithstanding any intention to the 
contrary may be expressed or implied in the deed by 
whidi the disposition may be effected/ (a) . 

If the tenant in tail is a married woman the con- 
currence of her husband is necessary in every such 
disposition, and any deed which may be executed by 
her for effecting the disposition must be acknowledged 
separately by her. (6). 

The protector, (whose office and powers are des" 
cribed in the Act s. 22. to s. 83.) is in general the 
owner of the first estate under a settlement, for life 
or fo. years determinable upon a life, prior to the 
estate-t.il, excluding tenants in dower and bare 
trustees. W I'.^ut his consent the tenant in tail can 
create or dispose of no higher estate than a base-fee. 
A married woman who is protector can consent as a 
ferns sols. (e). 

Before the passing of the Act an estate-tail could 
not be barred without the consent of the person (if 
any) who was entitled to the first freehold estate under 

(a) 0. 21. 
(6) 8. 40. 

(c) 8. 45. 
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the settlement, prior to the estate-tail. Such prior 
estates were frequently acquired by strangers to the 
settlement by way of purchase or mortgage, sometimea 
as a mere speculation for the purpose of obtaining 
money for a consent to the barring of the entail. 
Now, by s. 22. of the Act, the original owner of the 
prior estate continues* to be the protector, although 
the estate may have been charged or incumbered by 
the owner or settler or otherwise, and although the 
whole of the rents and profits are exhausted or required | 
for meeting the incumbrances, and although the estate 
may have been absolutely disposed of by the oimer, 
or in consequence of his bankruptcy, or by any otner 
act or default of the owner. The protector's power 
of consent is not a trust as regards the nlterte 
estates : and, although his absolute discretion must 
remain unimpeded, the tenant in tail may purchase 
the consent. Any agreement by which the protector 
may undertake to with-hold his consent is void, and 
his giving consent subsequently to such an agreemen 
will not be regarded as a breach of a contract or trns . 
The period of enrolment for all the deeds required 
to be enrolled by the Act is six months from the date 
of execution: and the enrolment, when znade,reteW8 
back in each case to the date of execution, (a). 
Estates Estates for life in copyholds of inheritance are ao 

different from the copyholds for Hves to be hei««^ 
described, that it will be convenient to treat of these 

(a) 8. 36. 
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different kinds of copyhold life-estates separately and 
without reference to each other. 

Of life-estates in copyholds of inheritance some are 

created by the act of the party, and some by force of 

the cnstom of the numor. Of the first sort some are 

determinable by death, some by collateral means ; by 

death, as estates lasting during the life of the lord, the 

tenant, or a stranger (in a case of volnntary grant by 

the lord), or lasting during the life of thelsnrrenderor, 

the sorrenderee or a stranger (in a case pf conveyance 

by a copyholder) ; by collateral means, as estates 

granted to a widow or widower until marriage, to an 

office-holder so long as he shall perform the duty of 

his office, or the like. In the latter cases the tenants 

will haye estates for life, though determinable on 

certain events, because estates of this kind may |>e 

limited either by the actual duration of a life or by 

any uncertain period, which cannot last longer than 

a life and which does not depend on the will of the 

person next in succession. Of life-estates created by 

tihe custom of the manor the most usual examples 

are the customary estates of the widows and widowers 

of copyhold tenants, who generally hold a portion of 

the tenement as their customary '' freebench '' until 

death or a second marriage. 

When a man holds during the life of another 
person, he is called the tenant pur cmter vie and the 
other the cegtvi-qus-vie. If the grant should be to 
one for the lives of several, the estate is in effect to 
continue during the life of the last survivor of the 
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c. 26, the interest of the 
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paucj. heirs for the life of a 
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(a) Voe T. Goddard, 1 B. & 
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life of the cestui-que-vie, the heirs were always per- 
mitted to take by special occupancy y if there had been 
no alienation inter vivos or by means of a devise : and 
they were said to inherit a '^ descendible freehold '* or 
a descendible life-estate. A similar limitation to a 
man and the heirs of his body for the life of another 
person is called a quasi-entail^ and the special occupant 
is said to be qnasi-tenant-in-tail of the descendible 
life-estate. But there is no estate-tail in the proper 
sense of the word : and the estate can be alienated by 
the tenant without any disentailing assurance. In the 
same way the executors and administrators of the 
tenant jmr auter vie may be nominated to take as special 
occupants; and when the heirs^ executors^ and ad- 
ministrators are all named^ it is held that the heir 
should be preferred to the personal representative. 

The Wills Act extends to all estates pur aider vie, 
whether there are any special occupants or not^ and 
whether the same are of freehold, customary freehold, 
tenant-right, customary or copyhold, or any other 
tenure (a). ^ 

Terms of years in copyholds of inheritance are to be Cbaitel 
distinguished from copyholds for years, which cannot 
he granted out for any greater estate than the term 
warranted by the custom, and which have several 
peculiar qualities to be hereafter mentioned. The lord 
may demise K copyhold in hand for a term instead of 
making a voluntary grant, and " terms of years in 

(a) 1 Fict. c. 26, 1. 3. 
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Bat in these cases there is generally a tenant-right of 
renewal in the heirs of the tenant. 

Where copyhold's are granted for the liyea of several 
persons, the first-named life or ''the taker" is ^neraUy, 
^;LOugh not invariably the beneficial owner. By the 
special customs of a great number of manors the first 
taker has right to surrender his estate and thereby to 
bar the estates of all the rest {a). And it is freqaently 
part of the custom, that the life in possession or tbe 
first of the lives in possession shall have a veto upon 
any fresh creation of tenancies in remainder without 
his assent or " goodwiQ/' for the manifesting of which 
there is frequently a customary ceremony : the object 
being to preserve to the beneficial owner the power of 
surrendering to the lord and taking a new estate for 
his own benefit. 

According to the rule, that he who can grant the 
greater estate can also grant the less, when copyholds 
are demiseable by the custom for any number of lives, 
they may be demised for any estate equivalent or 
inferior to the amount of interest allowed by the 
custom. Thus if the custom is that copyholds may be 
granted for three lives, an estate may be granted to 
three persons for the lives of two, or for one life, or 
any estate within the custom. So where the custom is 
to grant for life absolutely, the grant may be for a 
qualified life-estate, as to a woman during her widow- 



(a) Zinzan y. Talmadgef PoUezf. 564. The ouBtom will be oon* 
stnied strictly, and the first life will not be allowed to bar the re* 
maindersi except in the precise manner authorised by the custoO' 




for ^i^i-ly^ «^e grax^t xnay be to o^ f^, ^^*^ ^^ ,, 

\, ^^Jie life of Idmself and two otj^g ^ee live 
^ ^ a grant for life ia authorised, a de^^^'^^^^t^ 
^^ be made under tlie custom (a). ,^^ \a^tO^ 

^^"^^^^iple a copyliold for Uves may be r^z ^^ *^^ ..^V^ 
^'^ to a man and nis heirs, or Jxia e*"^^ 

^^^^^^imstrators, as special ocjcupants. ^ 

, ^*ie doctrine of resulting trusts • ^^i 

Portance in copyholds for lives. Th 
^t there will be a resulting trust to^i^'^I^^cyr^ 
^da the money for the admittance-ane Zh. tli-^^^"^ 
Copyhold is taken in the names of the purcha^^^^ ' 
others jointly, or in the names of others witlioTJ-*> ^ 
at the purchaser, Tvhether in one name or 
whether the litres take jointly or successiveljr 
it should be a c&sg af advancement {h) . If " it €_ 
tliat the fine is paid by one of the lives naine<3L 
copy, he will be the proprietor, whether "by cus-fco 
first taker has poTver to bar the other lives or xx<d 
the rest will be trustees for him. And if -fcln. 
taker, under anch & ouatom, were to bar the es-t^s 
those who have paid the fine, he would therest> 
stitute biinaelf a tmxatee for tliem of whatever o^^ 
acquired or retaiiiea in the tenement. A cixst^ci. 

rrr ^^ j± rJo 23 ; X Ro. Abr. 511. j 
(a) Gravenar v. Ti^^l^, 4 oo. ^er^Ttottotn, 6 Mi>^ 

HapHns, Cro. Elim. 323 ; Sma.r-^ TUsos axe coUect^. 

Com. Dig. Copjh. C. lO, where ttx© ^^ -Wbite & TSido^* ^ 
{b)I)yerv. Bf/er, 2 ^^"^J^^'ZT' 

Cwes in Equity i. ^^^^ ^^^ ixot>e»- 
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Right of 
renewal. 



the lives named in succession Bhould tave the I 
ficial ownership, though the first taker paid tk I 
would be void ; but where the money is contribut 
equally, there is no reason why the beneficial estat 
should not go in the order named in the copy (a). 

In some manors the copyholders for lives lave a 
tenant-right of renewal. But to support Buch a 
custom, the tenant must prove a constant usage of 
renewal upon payment of a fixed fine. Mt wm no 
be sufficient to allege it to be on payment of a reason- 
able fine, on account of the difficulty of ascertaining 
the quantum of such a fine. But if a custom be not 
found to renew on payment of a certain fine, the W 
may insist on his own terms ; and the only V^^^ 
can be given of such a custom is the fact of rene^ 
having taken place according to some certain standarf, 
that is, upon a fine certain '' (b). 

• In some manors the tenants have a right of sppom 

tion of . 1^7 a ft tenaiit-ri£*i* 

BuooeaBor. ing their successors, which resemwes & ^c 

of renewal : as by the custom of the manor of ^' 
minster Prima in Dorsetshire, where the copyHolds sie 



Nomina 



(a) A custom opposed to the doctrine of reBuim ^ ^ 
void. Lewis V. Lane, 2 M. and K. 455. In the wrU« ^ 
Edwards v. Fidel 3 Madd. 238 there seems to w 
some uncertwnty on this point. fforiofh 

(b) Wharton v. King. Anst. 659. Duke of Grafton r. ^ ^ 
2 Bro. P. C. 284. See Freeman v. Phaiipps. 4 M. aD« ^^ ^ 
where a custom was alleged to exist for *^® ^P^j^^no^ 
renew, paying such fine as should be set by t"^ 
exceeding two year's improved value. 
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granted for one life only^ and '^ any tenant may assign^ 
nominate^ or surrender his tenement to his child or 
any other person/* 

Tenants with this power of nomination or with a 
tenant-right of renewal are called *' quasi copyholders 
in tee" and are allowed many of the privileges which 
usually belong to copyholds of inheritance. 

Elsewhere the tenants have by various local customs 
preferential claims to be admitted to neighbouring 
copyholds on any terms which a stranger will ofEer, 
and in some manors the heir or nearest blood-relation 
of a deceased tenant has a similar option in the nature 
of a tenant-right. 

Where there is only a habit of renewal, without a 

tenant-right, a copyhold wiU come within the general 

nie of equity, that a trustee renewing for his own 

benefit will hold the land for his cestui-gm-trusty and 

a life-tenant or other person with a limited interest in 

a renewable copyhold will be considered a trustee for 

those in remainder. It seems however that a trustee 

or tenant for life might purchase the freehold interest, 

and so practically destroy all chance of future renewals, 

Mid hold it for his own benefit, unless those in re- 

i&amder could show that he took an advantage from 

^ position as trustee, or as having an interest in 

the settlement, which a mere stranger would not have 

enjoyed ; but where there are under-tenants who have 

a covenant that their interest shall be renewed toUea 

juoties with every renewal of their lessor^s interest, a 
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render — Tenant cannot convey more than he ka$ 
got — To what uses surrender may be rruide — Unborn 
or unascertained persons — Surrender to use of 
husband or wife — To persons to be afterwards 
appointed — Settlement of copyholds on trusts — 
Trusts how declared — Conveyance to eharitahle 
uses — Construction of surrenders — Estate of sur- 
renderee — Of surrenderor — Effect of surrender at 
between lord and tenant — As between the parties — 
As to conveyance by an unadmitted purchaser — 
Voluntary conveyan^ces of copyholds — Surrender 
when supplied in Equity — Effect of admittance — 
Admittance by attorney — Admittance how com- 
pelled — Effect of admittance of particular tenant — 
Re-admittance when required — Conveyance of copy- 
holds on sale — Covenant to 'surrender — Its effect — 
Enrolment of surrender — Searchesfor incumbrances. 
Special conditions — Requisitions — Specific per- 
formance — " Dayne surrenders" — ^'Excepted tene- 
ments" — Mortgage of copyholds^ — Second mortgage. 
— Discha/rge — Equitable mortgage— HI. Devise of 
copyholds — Surrender to use of will — Som^ copy- 
holds formerly not deviseable — Dormant surrender 
— Act of 55 Oeo, III., c. 192 — Only supplied matter 
of form — Wills of married women — Joint tenants^ 
Surrender still required in some cases — The WiU* 
Act — Effect on devises of copyholds — What may 
bB deuised — Enrolment of will — Fine to bt* 
paid — Estates pur autre vie — Wills of iiifants 
— Of married women — Effect of Act on relation f>f 



^09\i 
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tinuance of his estate (a). A conveyance of the manor 
' and demesnes^ thongh in fact including the extin- 
guished copyhold, will not affect the power. 

The quantity of the lord's interest, so long* as it ia 
lawful and in possession, is not material. He may be 
only a tenant for life or years, or at will, or a gnardian 
or judgment creditor in possession : tenants in dower 
and by the courtesy may make these grants : and in 
one case a person who has no legal interest can make 
them, as where a testator directs his executors to ^rant 
out copyholds for the payment of his ^pbts. A person 
who is otherwise disabled from alienation may make a 
Yoluntary grant,, a^ ecclesiastical persons, married 
women with their husband's assent, infants, lunaticB 
and idiots, '^ because the custom of the manor is the 
basis on which stands the whole fabric of the copy- 
holder's estate, and therefore what custom confirms to 
a copyholder the law will ever allow, and never seesk 
to avoid it in respect of any such imperfections in the 
grantor's person" (6). But the grant of a tenant by 
sufferance, or other person who is in by wrong, will 
be void. 

The grant of one joint-tenant of a manor will bind 
the other, but tenants in common must join in. the 
grant, because they have separate estates (c). The 



(a) Eofpte Henley f 29 Beav. 311. 

(6) Co. Cop. s. 34 ; Co. Litt. 58 6. ; Clarice's Case. 4 Co. 23. 
Bome's Case, 4 Co. 24. Vin. Abr. Copyh. G. Com. Dig. Copyh. 
(C.) 3. 

(c) Bouse* s Case. 4 Co. 24. 
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steward or deputy if properly anthorised to do so may 
make voluntary ^anta in the name of the lord^ and 
his authority will not be revoked by the sabsequent 
mental incapacity of the lord (a). By the Act 4 & 5 
Vict. c. 35, 8. 87, it is made lawful iox every lord or 

steward, or persons acting as such, to grant copyholds 

f 

at any time or place^ the lands being granted only for 
such estate as the grantor has authority to make. 

When duly made, the grant will bind the inheritance^ 
even if the estate be reversionary and not taking effect 
in possession during the estate of the person who made 
the grant. 

Any person may take under a voluntary grant who 
is capable of purchasing land at law ; but a husband 
cannot grant a copyhold to his wife without the inter- 
vention of a trustee (6). 

Upon a voluntary grant no particular form of 
admittance is necessary, though a formal admittance 
is generally made in practice. It seems that no act of 
admission is necessary where, as in voluntary grants 
in remainder, no delivery of possession is practicable 
at the time of the grant, and that on the death of the 
particular tenant the tenant in remainder may enter 
^thout any further ceremony (c). 

II. — SUEEENDBB AND ADMITTANCE. 

The tenancy of a copyhold cannot be transferred Surren- 

admit- 
(a) In BUwUt's Case. Ley. 47. under particular circumstances *ft^o®« 
steward was directed to take the advice of the committee of 
% lunatic lord, aa to the grant of a copyhold. 
(6) Co. Cop. 8. 35, Firebrass v. Penneni, 2 Wils. 254. 
W Boe V. Lovelessj 2 B. & A. 453. 
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entry, contingent, future, and executory interests in 
copyholds. But the tenant of a vested remainder 
(unless restrained by custom) can make a valid 
surrender (a). 

Peraonfl Copyholds are subject to the usual rules affecting 

disability the dealings with land by persons under disability. 
An infant cannot, without a special custom (fe), sur- 
render so as to bind himself, or his heirs if he should 
die during minority. But his surrender, if clearly 
beneficial to him or such as he would be compellable 
to make if of full age, is only voidable, and may be 
ratified by his act or acquiescence on attaining majority. 

^"**- By the Infants' Settlement Act, 18 & 19 Vict., c. 43, 
infants may settle their real estate with the sanction 
of the Court of Chancery ; and in many special cases 
infants, or their guardians, are authorised by statute 
to sell land for public purposes, as for public works 
under the Lands Clauses Act and the Defence Acts, 
for meeting the expense of enclosing commons under 
the Enclosure Acts, for redeeming the land-tax, for 
providing churchyards, sites for churches, schools, and 
other buildings connected with purposes of charity, 
art, literature, and public instruction (c) 

Lunatics. Lunatics, idiots, and persons of unsound mind, are 
not bound by their conveyance, except where the 
vendor being apparently a person of sound mind has 
entered into a contract which is executed before his 
incapacity is discovered, or where a bondfde purchaser 

(a) Butler v. Lightfoot, 5 Leo. 9. 
(6) Naylor v. Strode, 2 Ch. Rep. 392. 
(e) Dart, V. & P. c. 1. 
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has dealt with him not knowing of the incapacity (a). 
The committee of a lunatic may sell or lease his settled 
estates under the provisions of the Leases and Sales of 
Settled Estates Act under the direction of the Court, 
and with the like direction may (under the Lunacy 
Begulations Act) convey in pursuance of a contract 
made by the lunatic, sell or make exchange or partition 
of his undivided shares in land, or sell land for build- 
ing purposes. 

A married women's estate in copyholds cannot be Married 
surrendered without her husband's assent, and without ^°™®"- 
her separate examination by the steward, or (under a 
special usage) by two tenants or the like ; the consent 
of the husband need not be expressed in the surrender 
and admittance, unless this is required by the cus- 
tom (6). Under special circumstances the consent of 
the husband may be dispensed with, and after a ; 

judicial separation it will not be required (c). The 
husband's interest in his wife's copyhold, or in a 
tenement of which they are seised together as tenants 
by entireties, will be transferred by a separate 
surrender. 

(a) MoUon v. CamrouXf 4 Exch. 17 ; EUioi v. IncCf 7 De 
a. M. & G. 488, and cases collected in Dart. V. & P. 6. 

(b) Shdton v. SMton, 3 A. & E. 265. 

(c) Ex pU Shirley^ 5 Bingh. N. C. 226. See as to the 
huslMind's concurrence in ordinary cases Bullock's Case, 4 Co. 
23, Driver v. Thompson^ 4 Taunt. 294. Stevens v. Tyrrdlj 2 
Wils. 1. George v. Jeir, Amb. 629; and Skipmth's Case, Mo.s. 
123, where it was said that a custom to dispense with the wife's 
separate examination, which might be good, does not agree with 
the latter cases. 

r 
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Surren- 
der by 
attorney. 



The surrender may be made by attorney (a), unless 
{he estate is that of a married woman (ft) or infant, or 
unfess it is made by special custom to two tenants out 
of Court or the like (in which case a special custom to 
surrender by attorney must be proved), or unless there 
is a custom that surrenders shall only be nmde by 
attorney in cases where personal attendance would be 
impossible or extremely inconvenient. The vendor 
should surrender in person, if possible, as the purchaser 
ought not to be forced to rely on a power of attorney 
which may have become void by the death of the 
vendor or the subsequeilt incapacity of the attorney ; 
and in a court of equity he will not be aided unless he 
surrenders in person, or gives a good reason for doing 
it by deputy (c). If the vendor has covenanted to 
surrender on request, it is no breach to refuse to 
authorise an attorney to surrender for him {d). The 
attorney must be regularly appointed by deed, and 
may be an infant, or married woman, or under any 
disability, if only of sound mind. The attorney should 
make the surrender in the usual way, by the rod, or 
otherwise according to the custom, and either in the 
name of his principal, or in his own name showing the 
authority, and stating that the act is done by force of 
it. If he exceeds his authority, his act will be valid 
only so far as he was authorised by the principal (c). 

(a) Combe's. Case, 9 Co. 75. 

(h) Graham v. Jackson^ C Q. B. 811. 

(c) Mitchell V. Neale, 2 Ves. G79. Koel v. Weston, Madd. 50, 

(il) Si/mm^ V. White, Cro. C^ar. 299. 

(e) Carter v. Carter, 3 K. Jt J. 017. 
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rhe power is reyoked by the death of the person who 
gave it {a). 

The copyholder cannot surrender more than he has Effect of 

, - Burrender 

in the land^ and will not be bound by way of estoppel 
by his subsequent possession of the estate which he 
may improperly include in a surrender {b), A tenant 
of an undivided share cannot conyey more than his 
share^ a tenai.t for his life an estate for another man's 
lif e^ or a husband more than his own interest in the 
wife's land without her joining in the conveyance* 

The surrender may be in general words, but it should ^^^ ^^ 

, , Burrender 

declare what estate the surrenderee is to take : for a 
Burrender without such a limitation might be held to 
be a relinquishment to the use of the lord, unless the 
uses were explained by the subsequent admittance or 
miless there should be evidence of a resulting trust. 
It may be made to the use of anyone who could take 
under a common-law assurance if the land were free- 
hold, and to some others (c), as to one who is not 
capable of taking at the time of surronder, or to an 
unborn or unascertained person, provided such person 
is capable of taking at the time of admittance. The 
surrender may be to the use of the husband or wife, 
or of the copyholder together with another person, 

m 

(a) See Roby v. Tvxlves, Sty. 423^ where a custom is 
mentioned to give an authority in the nature of a power of 
attorney to be good after the oopjholder^s death. 

(b) Doe V. Tomkynsy 11 East. 185. 

(c) Co. Cop. s, 35. Bunting v. Lepingiuellf 4 Co. 29. Driver 
V. Thompson. 4 Taunt. 294, as to a wife surrendering to the use 
of hev httshan4. . 

12 
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between the parties to the conyeyance the surrender is 
the material part of the conveyance^ and the surren- 
deror will hold in tmst for the surrenderee : the heir 
of the latter will*inherit, and a right of free-bench or 
customary curtesy will attach on the estate ; {a) the 
title of the surrenderee (after admittance has been 
made) is taken back to the time of the surrender, so 
that he may lay his demise in an action of ejectment 
to recover the copyhold at any time after the surrender, 
but cannot bring the action before he has been ad- 
mitted. (6). 

Before admittance the purchaser cannot surrender, 
and a subsequent admittance will not make the con* 
veyance valid, so that if an unadmitted purchaser 
surrenders and the surrenderee be admitted, this will 
not amount to such an admittance by implication, even 
if made by the lord himself, as will make the trans- 
action legally valid. As regards the lord, the un- 
admitted purchaser has an estate in equity, which 
is descendible to heirs, and deviseable by the Wills 
Act, 1 Vict. c. 26. An assignee cannot claim ad- 
mittance, and if admitted must have a release from 
the original surrenderor. Before the Wills Act, the 
devisee of an unadmitted devisee could not acquire 
the legal estate without a fresh conveyance, or an ad- 

(a) Benson v. Scottj 1 Salk. 185 ; Vcmghan t. Atkins, 5 Burr. 
2764, 

. (b) Boe V. HicH 2 Wils, 15 ; Bex v. LUlonj 1 Freem. 4% ; 
Grantham v. Copley^ 2 Wms. S. 422, 
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missioxi followed by a release from the persons having 
the first title to admittance, (a). 

A surrender made for valuable consideration cannot Volun- 
be revoked^ and as between the original parties even yeyanoes. 
a volmitaiy snrrender will be bindings though this was 
formerly doubted : but it has been decided^ that copy- 
holds are within the Statute 27 Elis. c. 4, so that a 
purchaser for value will be preferred to anyone claim- 
ing under a voluntary surrender, {b). Copyholds 
were not within the Statute 13 Elis. c. 5. for the pro- 
tection of creditors^ until they were made liable to be 
taken in execution for judgment debts by the Act 
1 &2 Vict. c. 110. (c). 

A court of equity will supply the want of a surrender Smren- 
in favour of a purchaser for value or mortgage^ when supplied. 
the person agreeing to make the surrender has died 
before the contract is performed. The contract will 
be enforced against the heir^ widow, devisee, surviving 
joint-tenant, or life taking in succession after the 

death of the beneficial owner of a copyhold for lives. 

« 

But in the case of a voluntary conveyance, the defect 
in a surrender or the want of a surrender will not be 
supplied against the customary heir, unless he has done 
something to prevent the contract being fulfilled. The 



(a) Doe T. V&monj 7 East. 8 ; Doe v. ToJUHd, 11 East. 249 
Fhaiips Y. Phaiipsy 1 M. & K. 649 ; Matthew t. (Mome, 13 
C. B. 99. 

(b) Smith T. Garland, 2 Mer. 123 ; Doe ▼. BottreU, 5 B. & A. 
131. 

(c) Matthews v. Feaccr, 2 Gox. 278. 
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devisee of a purcliaser who dies before the conveyance 
under a contract can insist on the surrender being 
made to his use {a). 
Effect of When the admittance is made^ the estate is held by 

ftdniit- 

uuu)e. rektion to have been in the surrenderee from the date 
of the surrender. The operation of the admittance is 
governed by the limitation of uses in the surrender, 
the lord or steward having but a bare customary 
authority to admit according to the surrender. If 
therefore the surrender is made to the use of one 
person and apother is admitted, the transaction will 
be of no effect : if the right person and another are 
admitted together, the admission will enure only to 
the benefit of the person named in the surrenders 
where the surrender is conditional and the admittance 
absolute, the admittance is void ; but if a conditional 
admittance be made on an absolute surrender, the 
admittance will be held good and the condition dis- 
regarded (6). 

Admit. Admittance may be taken by attorney, who need 

t&iic6 \iyf 

attorney, i^ot be appointed by deed^ but may be any person 
agreed upon by the lord and tenant, or chosen to take 
the admittance without the copyholder's authority, if 
he afterwards gives consent. In strict law the lord 
cannot be compelled to admit by attorney, because he 
may claim fealty which is a personal duty : but in 
practice the fealty is almost always respited (c) . There 

(a) Eose v. Cunningham^ 11 Ves. 554. Dart. V. and P. c. 7, 
8. 5. 

(ft) Tavemer'g Case, 4 Co. 27. 

(c) Combe's Case, 9 Co. 75. Blunt v. Clark, 2 Sid. 61. Gilb. 
Ten. 236. 



COKYBTAHCBS OP COPTHOLDS, 7$ 

«re however special provisions by statute for the 
admittance of married women^ infants^ and lunatics. 
By the Act 1 Will. 4, c. 65, s. 3> when a married 
woman or in&nt is entitled to be admitted to a copy* 
hold, the married woman by her attorney or the infant 
l^ attorney or guardian is to appear at one of the 
three next courts (proper notice being given) and 
ehall offer to be admitted ; — and shall take admittance; 
such attorney (by s.4.) maybe appointed by a married 
woman, or infant having no guardian, by writing 
under her or his hand and seal ; and (by s. 5.) in 
default of such appointment the lord, after proclama* 
tions duly made in three courts, may appoint t^ie 
attorney and make the admittance. By the Lunacy 
Begulation Act, 16 & 17 Vict. c. 70, the committee of 
a lunatic may apply for admittance (a), and in default 
the lord may appoint an attorney, under the like pro* 
visions as to holding courts and making proclamations. 
So long as the lord^s rights are not infringed by the Admit- 
proposed admittance, he is compellable to admit any com. 
person having a prima fade title to the copyhold, ^ 
since the admission of itself gives no title, but only 
gives a right to bring ejectment. But where it is 
plain that the person claiming admission has no title 
at aU, the admission should not be made (b). The 



(a) The personal estate of a lunatic may be laid out for his 
benefit in the expenses of admittance. Ex pie. GhrinutonCj 2 Yes. 
jun. 75. Ck)mpare Degge's Case^ 4 Bro. C.G. 235. n. 

(6) Garland. Y. Mead, 6 L. R Q. B. 441. 
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tion of minerals or timber instead of freehold (a). 
But where an estate was represented to be equal to 
freehold, it was held that a purchaser was bound to 
complete although it turned out to be altogether free* 
hold^ in the absence of a stipulation that the contract 
should fail if any part were not of copyhold tenure (&). 
An objection to a difference of tenure will give the 
purchaser a right to compensation, if from thie circum* 
stances of* the contract he should be compelled to 
complete. Objections of this kind will be held to be 
waived if the purchaser, after discovering the &cts, 
should proceed with the treaty for purchase (c). On a 
sale of copyholds it is not necessary to state the 
peculiar custom of the manor, or to mention that the 
lands are subject to the payment of heriots, reliefs, 
and the like {d) ; but it is expedient to mention at 
least the fines, as the value of the property depends 
a good deal on the fact whethw the fines are arbitrary 
or not (e), 

On the sale of freeholds subject to heriots, which 
are expressly stated to be held of a manor, the heriots, 
&c., need not be mentioned, but would be matter for 
compensation. But in all cases it is better to mention 
liabilities of this kind. 

(a) Dart V. & P. 127. 

(6) Twining v. Morrice, 2 Bro. CO. 326. Danids v. DaviMm, 
16 Ves. 249. 

(c) Fordyce v. Fardy 4 Bro. C.C. 494. But he may be entitled 
to compensation. Calcraft v. Bodmckj 1 Yes. jun. 221. 

(d) 1 Dav. Prec. Conv. 445. 
(«) Dart V. & P. 107. 
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In the extensive district comprised in the manor of 
Taunton Deane in Somersetshire there is a peculiar 
conveyance known as a Dayne Surrender, which is l>ftyne 

surrender 

used when a copyholder alienes his tenement but 
desires to retain a part for his own life. The pur- 
chaser is admitted to the whole of the land (which 
is called the Dayne Tenement) and pays a fine of 
one-third of the amount of an ordinary admittance- 
fine, and further makes himself responsible for the 
heriot to be paid on the death of the tenant for life. 
On the death of the surrender the whole land belongs 
to the Dayne tenant (a). And by a somewhat similar 
custom in the manor of Yetminster in Dorset, the JJEie!^*^ 
copyholder for life with power of nominating the monts. 
successor may surrender to the use of another "except- 
ing " a portion to himself ; the surrenderee becomes 
tenant of the whole, but the original tenant remains 
in possession of the ''excepted tenement,^' and his 
widow will have it for freebench (5). 

The mortgage of a copyhold is effected by a Mo'^fiW?* 
covenant to surrender upon condition, the covenants 
for title being contained in the same deed, followed 
by a conditional surrender (c) : the surrender is con* 

(a) ShiUibeere. Gostoms of Taunton Deane. 

(6) 2 Watk. Gopyh. Appendix. GoBtoms of Tetminster. For a 
case of a " copy of exception " supplied in equity onder particular 
circamstanceB, see Deoenisk v. Baines, Gh. Pr. 3. 

(c) Where a mortgagor had neglected to make the sonender 
within 28 days, after demand and tender of engrossment by the 
mortgagee, the Gourt on the petition of the mortgagee made a 
vesting order under s. 2 of the Trustee Extension Act, 1852, 
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Admit- 
tanoe. 



Power of 
appoint- 
ment. 



a tenant or the possession of the land^ and this is 
effectually secored to him by his power of seizing' 
quoibsque npon the death of the tenant, unless the heir 
OP devisee will come in and is admitted " (a). 

The lord should not admit the heir as against the 
devisees, when he is clearly not entitled, a regularly 
executed will being brought to the notice of the lord* 
But if the devisees present the heir for admittance, to 
make a saving on the fine, the lord must admit him 
and be content with having a tenant. 

In o^rder to save the expense of a double admittance, 
it is usual to give to trustees for the sale of copyholds 
a power of appointment to purchasers, instead of 
making a direct devise to the trustees. The purchaser 
alone will require to be admitted, and a single fine will 
be due ; and much expense will be saved, if the sale 
can be made before the lord is entitled to seize quousque 
for want of a tenant. If the sale caniiot be effected 
before the three courts have been held, or the cus- 
tomary period for the vacancy of the tenement has 
expired, it may save expense in many cases to tender 
the heir for admittance. 

In some places there is a custom of taking " Admit- 

mittanoe. tance Quousqtie :" as in a case (&), where it was found 

to be the custom, when a will contained a power of 

Bale, for the heir or some other person to be admitted 

provisionally, for the purpose of preventing a seizure. 



Provi- 



(a) Glaai v. Richardson, 2 D. M. & G. 658. Beg, v. Garland^ 
5 L.R. Q.B. 269. 
(h) Beg. v. CorbeU, 22 L.J. Q.B. 335. 
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The person so admitted took an estate for his lite to 
hold for tlic intents and purposes, and subject to tho 
powers and declaratioTiS and trusts, contained in the 
will. On the execution of the power by the customary 
conveyance to a purchaser, which was enrolled, the 
purchaser became entitled to admission : and if the 
purchaser sh( uld be the same person as the provisional 
tenant, another admittance-fine would be due, as in 
every case where a tenant acquires a new interest in 
the tenement. The custom was also worthy of atten- 
tion as requiring the lord to take notice of trusts, 
which is very unusual, as has been already noticed. 

If devisees upon trust should at once disciami erby 
effectually, nothing will pass to them, and tho heir d®^^®^' 
must be adi»iitted. Disclaimer should be by deed, but 
may be made by parol, or shown by conduct unequi- 
vocally opposed to acceptance of the trust. Where 
several trustees are appointed, it is better in all cases 
that all except one should disclaim. If no disclaimer 
is made in time, tlie lord may treat thejn all as tenants, 
and seize uiitil they jay the fines. But if one <jf them 
offers to be admitted, the lord has no riglit to refuse 
him for the purj^ose of coiu^^elling the rest to coine in. 

In a mfKlern case (a) four persons were entitled 
under a will as devisees and executors to real estate, 
including copyholds, and personalty. Three of them 
took out probate and assumed the character of ex- 
ecutors : but as to the copyholds, two of these three 

(a) WtUtdey v. WUktn, 4 E. & B. 760. 
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appointed by the court, the estate may be vested by 
an order in the new trustee and the continuing trustiees. 
Every vesting order has the same effect as if the person 
entitled to the land had duly conveyed it in the manner 
appearing in the order. 

The court may appoint a person to convey instead 
of making a vesting order. The following are the 
provisions of the Trustee Act, 1850 (s. 28) which have 
special reference to copyholds. "When an order is 
made vesting any copyhold or customary lands iu any 
person or persons, with the consent of the lord of the 
manor, then the lands shall, without any surrender or 
admittance iu respect thereof, vest accordingly ; and 
when an order is made appointing a person to convey 
such lands, it shall be lawful for such person to do all 
acts and execute all instruments for the purpose of 
completing the assurance of such lands ; and all such 
acts and instruments so done and executed shall have 
the same effect, and every lord and lady of a manor 
and every other person shall, subject to the customs of 
the manor and the usual payments be equally bound 
and compellable to make admittance to such lands, and 
to do all other acts for the purpose of completing the 
assurance thereof, as if the persons in whose place an 
appointment shall have been made, being free from 
any disability, had duly done and executed such acts 
and instruments.'* The lord's consent is given in 
writing, and verified by affidavit in the usual way. 
" When the trustees had not acted in or accepted the 
trusts, the order was made without the consent of the 
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lord, vesting in the new trustees the estate which 
would have vested in the old trustees, if they had 
accepted the trusts/^ (ci). 

When the Court has decreed the sale of any lands, 
every person bound by the decree or order, who has 
any estate or right in the land, is deemed to be a 
trustee within the meaning of the Act of 1850, so as 
to give the Court power to vest the land in the pur- 
chaser. And where the Court decrees any conveyance, 
the parties to the suit in which the decree is made may 
be declared to be trustees within the meaning of the 
Act, and orders made may be accordingly. 

When the Court appoints new trustees under these 
Acts an order may be made vesting the lands subject 
to the trust in such new trustees, as if a formal con- 
veyance had been made, subject in the case of copy- 
holds to the special provisions above-mentioned. 

Copyholds are within the Leases and Sales of 
Settled Estates Acts (6), as has been already men- 
tioned, the Court being empowered to authorise leases 
and sales of settled estates, when it shall deem that 
such leases and sales will be proper to be made, having 
due regard to the rights of persons interested in the 
settlement. The powers of leasing include powers in 
the lords of manors in settlement to give licences to 
their copyholders to grant leases, to the same extent 

(a) PaUrson v. Paierson, 2 L.R. Eq. 31. 
(6) 19 & 20 Vict. 0. 120 ; 21 & 22 Vict. c. 77 ; and 27 & 28 
Vict. c. 45. As to these Acts see Dan. Ch. Pr. c. 45, s. 5. 
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interest in the land or a charge thereon (a), unless 
two-thirds in value of the persons interested shall join 
in the application' (6). 

The exchange of copyholds requires the lord^s con- 
sent. The lands may be enfranchised by the order, 
with the consent of the lord and of the parties 
interested. 

" The land taken upon every such exchange shall 
be and enure to^ for, and upon the same uses^ trusts, 
intents and purposes, and subject to the same condi- 
tions, changes and incumbrances, as the lands given 
on such exchange would have stood limited or been 
subject to in case such order had not been made'' (c). 

''All hereditaments, corporeal and incorporeal, may 
now (says Mr, Cooke) {d) be exchanged as freely and 
as easily as a piece of merchandise. These very exten- 
sive powers of exchange are altogether new to our 
law, and titles dependent on the Commissioners' orders 
of exchange, division, or partition, were at first looked 
upon with some hesitation. What appeared especially 
startling, was, that the tenure as well as the title 
passed over with the property of the land exchanged : 
that the person exchanging retained his old title, his 
old incumbrances,' and his old tenure, changing 
nothing but the site of his previous property, and 
this involved the consequence that a piece of freehold 

(a) Ibid, 8. 147, and 9 & 10 Vict. c. 70, s. 9. 
(6) 12 & 13 Yiot. c. 83, which extends also to partitions, 
(c) 8 & 9 Vict. c. 118, 8. 147, and 9 & 10 Vict. c. 70, s. 9. 
(</) Cooke. Inclos. 117. 
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being exchanged for a piece of copyhold, the copy- 
hold immediately becomes a freehold and the freehold 
a copyhold/' 

It must however be remembered that the counter- 
change of tenure applies only to cases of exchange 
made by the valuer in the course of an inclosure. In 
other cases the titles will be exchanged and not the 
tenure. "If the powers of the Commissioners ex- 
tended to the exchange of tenures the greatest incon- 
veniences would occur: such inoculations of tenure 
would be most objectionable '^ (o). 

The following abstract of the sections of the In- Provi- 

° BioDB as to 

closure Acts which relate to exchanges and partitions exchange 
is taken from the forms supplied to applicants from tition. 
the office of the Inclosure Commissioners. (6). The 
8 & 9 Vict. c. 118, ss. 147, 149, provides for the form 
of application, enquiries to be made, conj&rmation of 
orders, expenses, &c. and ss. 150, 151, as to notices of 
exchanges and disputes, and as to expenses. The 9 & 10 
Vict. c. 70, ss. 9, 10, authorises exchanges of copy- 
holds, and the consent of the lord beinj^* signified by 
the steward, and by s. 11, undivided shares of land, 
cattlegates &c. may be exchanged. The 10 & 11 Vict. 
c. 111. s. 4, enables the Commissioners to reserve 
minerals, and s. 6, to enfranchise exchanged copy- 



(a) Mind v. Lematij 24 L.J. Chy. 545. Relating to an exchange 
of freehold gavelkind lands for others held in common socage. 
And see Cooke. Inclos. 119. 

(6) All the forms and instructions arc printed at length in 
Cooke. Inclos. 507 to 528. 
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lord. (a). On the same principle a penal statute im- 
posing a forfeiture of land will not include customary 
estates if any part of the forfeiture is taken from the 
lord, since " an Act is not to be expounded so as to 
take away the interest of an innocent person.'' (6). 
The Statute 12 Car. 2, c. 24, so far as it permits 
fathers to appoint guardians for their children, seems 
to apply to copyholds except in those places where 
the lord has by custom the right of appointing the 
guardian, [c). 
Acts When an Act wiU benefit the copyholder and not 

to copy- prejudice the lord, it may ''by a benign interpretation'' 
holders. \^q extended to copyholds^ even if it be in terms suit- 
able to freeholds only or be merely declaratory of the 
law. Thus the Statute of Merton, 20 Henry 3 c. 1, 
giving certain remedies for dower to widows was ex- 
tended to give analogous remedies in the manor-court 
to widows claiming their freebench : and so with all 
the incidents of customary estates-tail, which were 
very soon brought within the equity of the Statute 
De Bonis, Copyholders were allowed the benefit of 
32 Hen. 8 c. 34 by which assignees of a reversion 
may sue on the covenants running with the land, 
" because it was a remedial law and no prejudice arose 
to the lord."(ti) And in the same way general statutes 



(a) Dimes v. Grand Junction Canal, 9 Q.B. 469 ; 3 H.L.C. 794. 
(6) York V. Marshanij Hard. 432. 
(c) 2 Watk. Copyh. 104. 

\d) Glover v. Cope, 4 Co. 80 ; 1 Salk. 185. WMUm v. Peacock 
3 Myl. & K. 325. 



^^A.-rxj 
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made ioT ^^ ^^^lio advantage will be extended to 
copytolieTa, ^^^^^'h- only freeholders are named, as 
the Statutes oi^erton (20 Hen. 3. c. 8.) and 13 Edw. 
1 P 46 TeV«»'^^^^ ^ enclosures of wastes by the owners, 
, ^^rr But&c^®^^ tor the commoners (a). The provi- 
'onB of the Stamp Act, 1870, are applicable to convey- 
ances of copyholds made after its date(6). 

(a) Shakespeare v. Pg^nn, 6 T.R. 747. GhrarU v. Gunnerj 1 

Taont. 435. 

(b) The Act applies only to instTuments made after its date. 

For the earlier regulations, see Dart. Y. & P. c. 6. An abstract 
of the principal provisions of the late Act, so far as it relates to 
copyholds, will be found in the Appendix. 
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collateral in each degree {a), and customs which 
extend the descent of the youngest to females as well 
as males (fc), in some cases to daughters alone, and in 
others to sisters, aunts, or collaterals of every degree. 
5. There may be also special customs of a more 
restricted nature than the general custom of borough- 
tnglish, of which the most important are those which 
restrain the custom to the case of a tenant dying 
seised. In an important case (c), where the copyhold 
lands of every tenant dying seised were descendible to 
the youngest son, a surrender was made to the use of 
B. and his heirs, who died before admittance. " It 
was agreed, that if B. had been admitted the youngest 
son after his death should have inherited : but, in 
regard B. died before admittance, the question was 
between the eldest and youngest son of B., and it was 
adjudged that in this case the eldest son should have 
the land because of the strictness of the custom, there 
never having been any seisin in the ancestor.'^ In the 

said to be found in the same county in the maaon of Abinger, 
Brookham, Little Brookham, CoUey, Gompton Westbury, Oranley, 
Donsford, Grimshall Netley and Towerhill, Shere Vachery and 
Ebonim, Sutton, Paddington, and Paddington Pembroke, see 
Robinson. Gav. App. 

{a) As at Ealing, Isleworth, Acton, &c. in Middlesex, and 
elsewhere, see Eider v. Wood, 1 K. & J. 644, 24 L.J. Chy. 737. 

(6) This extension of the cixBtom prevails in manors near 
London, as the manors of Fulham, Putney, Sheen, Mortlake, 
Battersea, Wimbledon, Wandsworth, Down, Barnes, Richmond, 
&c. and elsewhere. See Real Prop. Ck)mm. 1 Rep. App. and 
Tenures of Kent, c. 7 ; Rob. Gav. App. 

(c) Hale's Case, 2 Sid. 61, S.C. as Faine v. Herbert, 2KQh, 158, 
and Fane v. Barr, cited 6 Mod. 121. see last page, note 5. 
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inucli-disenssed case of Muggleton v. Bamett (a), it 
"Was argued that the Inheritance Act had deprived a 
custom of this kind of its significance^ the person last 
seised being no longer the root of descent in any case : 
but the strict interpretation of the custom was upheld. 
In that case the custom was, '^ that the land should 
descend to the youngest son of the person last seised^ 
if he had more than one son, and if no son, to the 
daughters as parceners : and if no issue, then to the 
youngest brother of the person last seised and to the 
youngest son of such youngest brother/^ Or there 
■ may be restrictions of other kinds, as that fee-simple 
lands should go to the youngest son, and entailed lands 
to the eldest (6) ; or that the special custom shall only 
afFect lands of a certain value, as above mentioned ; or 
that it shall only extend to certain copyholds in a 
manor, or to certain lands under particular circum- 
stances (c). 

6. Other local customs give a preference in default CuBtomff 
of sons to the eldest daughter, and sometimes to the descent 
youngest. In the same way the eldest or youngest J^alfs. 
daughter may be preferred in the claim to a renewal 
of a customary freehold for lives {d) . In some manors 

. («) 2 H. & N. 653 ; see Williams Real. Prop. App. A. 

(a) Chapma/n v. Chapman, March, 54. 7 Vin. Abr. 561. Co. 
litt. 140, h. 

(6) Kempe v. Carter, 1 Lev. 56. 7 Vin. Abr. 190. Compare 
the customs of Mayfield and Framfield in Sussex, 2 Watk. Copyh. 
App. 5, 6. 

(c) Co. Litt. 140, 6. See the Customs of Cheltenham, imder the 
Act of 1 Oar. 1 ; 2 Watk. Copyh. App. 9. 

(d) Doe V. Clift, 12 A. & E. 506. 
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Who is In the case of Reeve v. Malster (a) a reversion 

yoimgeJt descended to the youngest of three sons who died 
oQstom- before the tenant for life, without issue. When the 

arv h-^. r. ^ 

reversion came into possession, the question was 
whether W. the eldest son and heir at law or G. the 
second son should have the land. There was no special 
extension of the custom of borough-english to brothers. 
Two judges thought that the middle son shouldhaveitby 
descent from his father^whohadtheseisinof thefreehold. 
^iBut Jones J. and Croke J. held that W. had the 
better title, for in this case the youngest son being the 
heir in whom it vested by custom at the death of his 
father, it is an inheritance fixed in him, and the custom 
has its operation and is satisfied in him, and there is 
an end of the custom, and none can claim after but his 
heir : and the youngest son only, who is in esse at the 
death of his father, shall have it by the custom, and not 
any other who shall come to be youngest afterwards.'^ 
But the former opinion has prevailed in later cases. (A) 
In the same case it was stated that a posthumous son 
would not be allowed to claim as heir in borough- 
english so as to divest of the inheritance the son who 
entered as the youngest at the death of his father : but 
this opinion has not been followed. 

The case of Newton v. Shafto (c) illustrates the same 
principle. ^^ The custom of the manor of Tynemouth 
is that, if a copyholder dies leaving no son but two or 
more daughters, the eldest daughter shall have it only 

. (a) Cro. Car. 410. 

(6) Clements v. Scudamore^ 6 Mod. 121. 

(c) 1 Ley. 172, 1 Sid. 167, Rob. Gay. Append. 
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for her life^ and then it shall descend to the next heir 
male^ and that the wife shall have it (for her freebench) 
for life. A copyholder died and his wife entered : the 
elder daughter died in the wife's lifetime, and then the 
wife died : the Conrt held the custom good, and that 
the second daughter should have the land for her life 
within the custom, for though she was not eldest 
daughter at the death of her father, yet she was at her 
mother's death, whose estate was a continuance of the 
husband's estate till her death." 

Before leaving this part of the subject it may be statutes 
expedient to mention the case of irt^^ycAe v. Luimyche, ^fl^^^^' 
(a) which decided that a youngest son, being heir in 
borough-english of certain lands, should not be obliged 
to bring the borough-english lands into hotchpot 
before claiming his distributive share of the personal 
estate of his father, who had died intestate. 

We may now consider the alterations which have Effect of 
been introduced into the customs of special descent by f^^^^ ^^^ 
the Inheritance Act, 3 & 4 WiU. 4, c. 106, which 
applies to aU descents and titles to inherit by reason 
of consanguinity arising after the 1st January, 1834 (b). 

Before the Act the descent was in all cases to be « Last 
traced from the person last seised, i.e., who was in ^^^ ' 
possession by himself or his tenant for years, or in the 



(a) Ca. temp. Talbot, 276, reversing the case of PrcUt v. PraUf 
Rob. Gav. Append. 

(6) With an exception as to the effect of assurances made before 
that date, and the wills of persons dying before that date. 3 & 4 
Will 4, c. 106, s. 12. 

K 



136 LAW OF COPYHOLDS. 

estate has descended to different persons, the freeholds 
to the eldest son, and the copyholds to the customary 
heir: and generally, from the greater likelihood 
of long minorities, additions to the nnmber of trustees 
and cestui'qvs'trusts on the same property, uncertain- 
ties respecting boundaries and customs, &c.land subject 
to special customs of descent, whether freehold or 
copyhold, is often rendered difficult to sell or tc manage 
properly^' (a). 
Estate of Upon the death of a copyholder intestate the heir 
beforead. immediately becomes the tenant, and may ict as 
mittanoe. owner, as against all the world except the lord, before 
he has been admitted. '' Admittances upon sumader 
(says Lord Coke) {b) differ from admittances ipon 
descents in this, that in the former nothiug is veiied 
in the grantee before admittance no more than in 
voluntary admittances : but in admittances upn 
descents the heir is tenant by copy immediately upn 
the death of his ancestor, but not to all intents aid 
purposes, for peradventure he cannot be sworn of tb 
homage before nor maintain a plaint in the nature a 
an assise (c) in the lord's court before, because til 
then he is not complete tenant to the lord, no further 
than the lord pleases to allow him for his tenant. So 
that to all intents and purposes the heir, till ad- 



(a) See the evidence to the same effect in the Appendix to the 
Bame Report, pp. 254, 286, 

(6) Co. Copyh. 8. 41, Brown's Case. 4 Co. 22, Clarke v. Penni- 
father, 4 Co. 23. 

(r) Abolished by the Act 3 & 4 Will. 4, c. 27. 



to ^ **^ j^ til© descent), and by estoppel he may pre- 
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^ox ooxnplete tenant, yet to most intents, 

^^^^^!a ^ *^ Btrcbxigers, the law takes notice of him 

eapecifiSl j^ef^ "texxant instantly npon the death of his 

fts ot ^ V ^ ^^ Ixe may enter on the land before ad- 

auceaw • j^^e tlxe profits, punish any trespass done 

"oi^^^ * rtrtO^^^> surrender into the hands of the lord 

^^^ xxa© ^® pleases (satisfying the lord his fine 

bimfldi of his inheritance'^ (a). 

A ftcrainfl* ^ persons but the lord the unadmitted 

. jnay bring ejectment (6) or trespass, and after 

ft^linittance may bring trespass against the lord for 

ts done before the admittance (c). He may make a 

ustoxnary lease (d) for the period warranted by the 

nstom ftiid generally act as owner, except as against 

the lord : "if he dies before admittance his heir shall 

nter ai^d take the profits, and shall have trespass 

before his admission :'' (e) and in the like case his 

widow will have her f reebench, and the husband of an 

heiress dying before admission will have his customary 

estate by the curtesy (/). " So that I conclude (says 

(a) In no other case can a person who is not in the customary 
geiaiii bind his future estate by way of estoppel. Bo^ v. TwAkins^ 
11 East 18^* ^ ^^ expectant heir cannot surrender. Qood- 

/.v rQjg does not apply it seems to the heir inheriting the 
tfinoni-Tight of renewal in a customary freehold which is granted 
for the joint lives of the tenant and the admitting lord. Lot y. 
2'Ao»ip«wi» 18 Q.B. 670. 

(c) 5ameft t. Guildford, 11 Exch. 19. 

(i) BiiUock V. Dibler, Moore, 596. 

(e) Clar^ V. Pe»nif<Uherf 4 Co. 23. 

(/) Ibid. 



( U4 ) 
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INCIDENTS OF COPYHOLD ESTATES. 

Incidents which usually attach to copyholds — Free^ 
hench — Curtesy — 1. Freebench distinguished from 
dower — And from customary dower in freeholds — 
Freebench in commuted copyholds — Assignment 
how made — Duration of widow's estate — Quantity 
of land to be taken — To what tenements freebench 
extends — WTiere due from lands of which husband 
died tenant — Where of all his lands during mar^ 
riage — Inchoate right of freebench — Widow's estate 
in joint-tenandes for lives — In other copyholds 
for lives — Not in equitaile estate — Widow of wn- 
admitted heir or purchaser — Effect of subsequent 
admittance— Widow to be admitted — Widow's 
rights and remedies — Freebench how barred — 
Jointure — Surrender by wife — Alienation by hus^ 
band — 2. Curtesy — How different from curtesy at 
law — Of what 'tenements — Quantity — How barred. 
Husband's claim to fee^simple by custom^Claim 



INCIDENTS OP COPYHOLDS. 145 

of hudband by adverse possession — Curtesy in 
gavelkind freeholds — Other customary varieties — 
In Gommuted copyholds — Other incidents of copy ' 
holds — 3. Ouardianship — Of guardian in socage — 
Of lord by custom — Duties of guurdian — Gu^- 
tomary guardianship in freeholds — 4. Lord's fines. 
On admittance — On alienation — Classification of 
fines — Ca^e of Somerset v. Prance — Oeneralfine — 
Dropping fines — Admittance fines — Certain or 
arbitrary — When certain — Fine of tenants with 
right oj renewal — Amount of arbitrary fme — 
When discretionary — When reasonable — What is 
reasonable in various cases — When fine is only O'n 
first purchase — Similar case— Case of livestaking m 
remainder — Ofjoint-tena/nts — Fine due on change 
in tenam^y — Various examples — When due for 
freebench or curtesy — For estates in remainder — 
Fines due for separate tenements — What areseparate 
tenements — Reunion of estates held in common-^^ 
Fine when due — On admvittance-— Principle of 
contribution — Lord's remedies in default of pay- 
ment — When a fine is not dv£ — Va/rious examples. 
5. Fealty and suit of court — When due — From 
whom — 6. Heriots — Heriot-service — Suit-heriot — 
Heriot'cvstom — Its nature — Va/riovs examiples — 
When not due — When multiplied — In case of 
copyholds — In case of freeholds — Effect of confusion 
of boundaries — 7. Customary reliefs — Their nature. 
Wlien due — 8. Rents of copyJiolders — Not to be 
increased — Commutation of rents and services — 
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Free- The widow^s claim to freebench may be barred in 

^J^oh . ••11 

how various ways : as by jointure, wnetner expressed to 

be in bar of freebencb as well as dower, or not: (a) 
though it ought properly to be expressly stated as 
being in full satisfaction of all dower, freebench, and 
thirds. If she were an infant when married, she 
will have an election between the jointure and her 
freebench, though it is otherwise in the case of free- 
holds, (i) If the jointure be post-nuptial, she will 
have her election, as with her dower in a similiar case. 
Freebench may be barred by jointure even in manors 
where the widow is entitled in respect of all lands of 
which the husband was tenant at any time during 
the marriage. (6) In the same manors the wife's in- 
cipient right of freebench may be destroyed by a 
surrender to uses to bar freebench, though the lord 
would not be compelled to accept any surrender giving 
powers of appointment which might deprive him of 
his future fines, as has already been explained. If 
the admittance of the purchaser be in fee, the limi- 
tation of uses to bar freebench in the surrender 
will be ineffectual. (c) In these manors it is necessary 
for the wife to join in a conveyance of land by the 
husband, or to surrender after separate examination 

the case where a lessee has sowed the land, ibid ; <ee 14 & 15 
Vict. c. 25, which allows lessees at rack-rent to remain to the end 
of the current year in lieu of a daim to emblements. 

(a) Co. Litt. 36, b. Walker v. Walker, 1 Ves. 54. 

(5) 1 Roper 476. Buckingham v. Drurt/y 3 Bro. P.O. 492; 
Cru. Dig. tit. 7, 1, 32. 

(c) PowdreU v. Jone^y 24 L.J. Chy. 123. 
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by the steward to the purchaser either before or after 
the husband's conveyance, " technical reasoning having 
been somewhat disregarded by the courts when applied 
to the object of preventing property being alienable 
on account of a wife's right of freebench (a). Or 
after the purchaser's admittance the wife may release 
her right by deed. Every right of freebench, when 
it has accrued, may be released to the tenant in pos- 
session, or the widow may be admitted and surrender 
to his use. 

In the more usual case, where freebench can only 
be claimed out of the lands of which the husband 
died in possession, any alienation made by Vn'm during 
his life will be preferred to the widow's claim, and she 
will be defeated in equity by his contract to alienate 
the land. Thus she will be postponed to a lessee or 
mortgagee, and will take subject to all other estates 
created by the husband. Any determination of his 
estate will have the same effect as a conveyance made 
by him, and the widow's claim will be defeated by his 
bankruptcy or forfeiture, or by the enfranchisement 
of his estate or extinguishment of the copyhold 
tenure. 

2. Customary Curtesy. 

This differs in several respects from an estate by the ^^^*7* 
curtesy in freeholds, where the husband holds for his 

(o) Wood V. Lambirthy 1 Phill. 8. By the customs of some 
manors she can defeat her freebench only by surrender. PotodreU 
T. Jonesy 24 L. J. Chy. 123. 
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life the lands of which his wife was actually seised for 
a legal or equitable estate of inheritance, provided 
he has had issue by her born alive during the marriage 
and capable of inheriting the estate. The husband 
has no such estate in his wife's copyholds, except by 
special custom ; and the custom determines in each 
case whether he is to hold for his life, or to lose the 
land upon a second marriage j whether the birth of 
issue is a necessary condition, or not; and whether the 
right may be claimed in the wife's equitable estate. 
Of what But in general the custom is confined to the case of the 
mente. woman being the legal tenant at the time of her 
death; though even in this case, if the woman had 
a l^al estate against all the world except the lord, 
being entitled by descent or surrender before admit- 
tance, the husband will not be prejudiced by the 
non-admittance of the wife, (a) The custom is taken 
strictly; so that, under a custom that where a man 
marries a customary tenant he shall have curtesy, it 
has been held that the woman must be a copyholder 
at the time of the marriage, to entitle the husband to 
claim (6). 

The customary curtesy is not necessarily confined 
to the wife's copyholds of inheritance, the husband 
being entitled by the customs of a great number of 
manors to the copyholds for lives held by his wife, as 
a continuance of her estate. 

(a) Ever v. Aston, Moo. 271 ; Vaughan v. Atkins^ 5 Buir. 2785. 

(5) Savage* 8 case, 2 Leon. 109, but seo Clements v. Scudamore 
1 P. Wms. 63, where the authority of this case is denied, and 
Gilb. Ten. 326. 
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The quantity of the husband^s estate differs accor- ^^a^tity. 
ding to the particular custom, being in some places 
the whole of the wife^s land, and elsewhere a moiety, 
or a third, or some other fraction. When he is to take 
the whole, his estate (as with freebench under similar 
circumstances) is perfect without admittance, as against 
everyone but the lord, being a continuance of the 
wife's estate. Where he is entitled to a portion, it is 
said that he cannot enter without assignment {a) : it 
does not however seem to be clear why he should 
not hold in common with the heir without any 
assignment, as has always been usual in the case of 
customary curtesy of freehold gavelkind lands. 

The husband's inchoate right may be extinguished by Ho*^ 

t , , , barred. 

his joining in the wife's conveyance, or by the ex- 
tinguishment of the copyhold tenure or enfranchise- . 
ment of the tenement, or by the wife's forfeiture. 
And in equity his right will be excluded by an 
express declaration -that the land shall be free from 
his claim {b). 

By the custom of Taunton Deane, and formerly by Fee-sim- 
some other customs, the husband if duly admitted in oiwtom. 
the wife's lifetime will inherit the fee-simple of the 
copyholds of which she died actually in possession (c). 

In a case where the husband of a deceased copy- Clftim by 
holder has a good customary title to hold as tenant poeses- 

Bion. 

(a) 2 Watk. Copyh. 103, who is followed by Soriyen. 
lb) Bennett v. Davis, 2 P. Wins. 316. 

(c) Newton v. Shafto, 2 Keb. 158 ; Complon v. CoUinsoUy 1 II. 
BI. 343. Shillibeer. Customs of Taunton Dcune. 
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by the curtesy, his possession after the wife's death 
was referred to that title, and his heir was not allowed 
to set up an adverse title under the Statutes of 
Limitation, as against the heir of the wife claiming 
within twenty years after the husband's death ; even 
though the husband was admitted after the wife's 
death to hold to the uses of a settlement which gave 
the estate to the survivor of them in fee {a). 
Gavel. Ngy tiiQ custom of Kent, the husband is tenant by 

lands. the Curtesy of a moiety of his wife's gavelkind tene- 
ments, whether issue were born or not, and loses his 
estate by a second marriage ; and in freehold lands 
of the tenure of burgage and ancient demesne there 
are other customary varieties of the husband's tenancy 
by the curtesy. 
Commu- When copyholds have had the services commuted 

ted copy- 

holds. under the Act of 1841, they become liable to the 
ordinary law of curtesy applicable to freeholds, al- 
though the copyhold tenure remains (/>). 

Among other incidents of a copyhold estate 
which now require consideration are guardianship, 
fines on admittance and alienation, customary reliefs 
and heriots, and other payments and services, which 
will now be mentioned in order. 

3. Lricardianshijp. 

Gnardi- The guardianship of an infant heir of copyholds 
belongs in the absence of custom to the guardian in 

ia) Doe V. BtiglUwen, 10 East 583 
(6) 4 & 5 Vict. c. 35, s. 79. 
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socage, or nearest of kin to whom the land cannot 
descend. Guardianship in socage cannot properly 
arise unless the infant is entitled by descent to free- 
hold lands ; where it arises, it extends not only to the 
infant's person and socage estates, but also to his 
copyholds, unless there is a special custom for the 
lord to appoint a guardian (a). Where there is no 
descent of freeholds to the infant, the same person 
will be guardian by custom (unless the lord has the 
wardship) as would have been guardian by socage, if 
the land were freehold. 

By the special custom of a manor the lord may be tiord 
the guardian, and appoint the custody of the estate to by cuBtom 
his bailiff, or may nominate the guardian, or otherwise 
dispose of the land according to the custom of the 
manor (6), and where the lord has this privilege, the 
father will not have the statutory power (c) of appoint- 
ing a guardian by testament. 

The guardian himself is not admitted except as Duties of 
representing the infant, and can do no personal 
services, as fealty or suit of court, but will manage 
the land and account for the profits ; and he will pay- 
the rents and dues to the lord. His leases will deter- 
mine at the close of the guardianship, unless ratified 
by the infant. This species of guardianship ends 
when the infant attains the age of fourteen years^ 



(a) Co. Litt. 88, b. Haig. n. 13 

(b) Com. Dig. Copyh. K. 5. 

(c) 12 Car. 2, c. 24. Church v. Cudmore, 2 Lutw. 1181 j 3 
Lev. 395. 
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unless another age is prescribed by the custom ; and 
at its termination the infant by custom may choose 
another guardian (a). By the statute 1 Will. 4, c. 
65, enacted in place of 9 Geo. 1, c. 29, the lord may 
appoint a guardian for an infant who does not come 
for admittance, for the purpose of such admittance 
and the payment of the fine ; and the guardian so 
appointed may reimburse himself his expenses and 
the amount of such fines, notwithstanding the infant's 
death, in the manner provided by the Act. 

Gruardianship by custom is found in certain free- 
hold lands, as by the customs of burgage tenements 
in various cities and boroughs, and by the custom of 
London (now disused in this respect) giving the 
guardianship of orphans to the corporation. Guardian- 
ship by custom may also be found in freehold lands of 
ancient demesne tenure, and in gavelkind lands in 
Kent, where the infant is in ward until the age of 
fifteen (6). In the case of freehold lands the cus- 
tomary varieties of guardianship have ceased to be of 
importance (c). 

• 

4. The Lord^s Fine. 
Fines. Upon the admittance of a new tenant a fine is 



Guard- 
ianship 
by cus- 
tom in 
freeholds 



(a) Kitch. 202. 

(b) For an account of guardianship in gavelkind, see Bob. Gav. 
ii. c. 3. Lamb. Peramb. 563 ; Tenures of Kent 79. The guardian- 
ship of orphans in London lasted in the case of males till the age 
of 21 years, in the case of females till the age of 18 years or 
marriage. Macph. Infants, 48. 7 Yin. Abr. Customs of London. 

(c) On the whole subject of guardianship, see Go. Litt 88, 6. 
and notes by Hargreave. 
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in general due to the lord as a consideration for the 
admittance; but in some manors no fine is due for 
admittances upon descents^ or for the admittance of 
a widow or widower to the land taken as freebench 
or customary estate by the curtesy. In some manors 
a small fine is payable upon alienation of any part of 
the tenement by surrender, or under licence to demise 
or alienate, when by the custom the lord is obliged to 
grant the desired permission. 

Fines payable to the lord by the copyholder have Classifl. 

, . , , cation of 

been divided into three classes (a), the first being due fines, 
upon the death of the lord, the second on the change 
of the tenant, and the third for licence to empower 
the tenant to alienate, to demise . for more than one 
year, and the like. And so Coke writes : " of fines 
due to the lord by the copyholder, some be by the 
change or alteration of the lord and some by the 
change or alteration of the tenant ; the change of the 
lord ought to be by the act of God, otherwise no fine 
can* be due; but by the change of the tenant, either 
by the act of Grod or the act of the party, a fine may 
be due to the lord" (b). And "by special custom 
copyholders are to pay fines upon licences granted 
unto them to demise by indenture, but by general 
custom they are to pay fines only upon admittance (c). 

(a) 1 Watk. Copyh. c. 7. 

(5) Co. Litt. 59, b. " Upon the change or alteration of the 
tenant a fine is due.'* ibid. See Bath {Earl of) y. Abney^ 1 
Burr. 206. 

•(c) Co. Cop. 8. 56. As to alienation-fines, see HoUand v. 
Lanccisterf 2 Vent. 134. 
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This is not a very convenient classification, tlie fines 
due upon a lord's death being in fact • due by reason, 
of a change in the tenancy, where the copyhold is 
held by the custom of tenant-right for the joint lives 
of the copyholder and of the lord who grants admit- 
tance, the copyholder having a tenant-right of renewal 
and fresh admittance. " By the custom of many 
manors in the North a fine is due on the death of the 
last admitting lord, whether he was in possession of 
the manor at the time of his death or not ; and this 
has been held good by the House of Lords .^' (a). In 
General the case of Somerset v. France^ (b) the custom was 
stated for the lord or lady of the manor for the time 
being to admit the tenants to their respective estates, 
such admittances giving them a right to hold the 
estates during the joint lives of such admitting lord 
or lady ; and that in consideration of such admittance 
they were used to pay a general fine to the next 
succeeding lord upon the death of the last admitting 
lord, which caused a general determination of •the 
estates. The admitting lady having died, her husband, 
as tenant for life in remainder under a settlement, 
claimed the general fine, which was refused by the 
tenants on the ground that he would not be entitled 
to it under the custom as tenant by the curtesy, 
and could not be put into a better position by the 
settlement, because that would be giving the lords a 



(a) Lofdher v. Baw^ 2 Bro. P.O. 451 ; Cm. Dig. tit. 10, 4, 26. 
(6) 1 Stra. 654 ; Cm. Dig. tit. 10, 4, 24. 
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poT7er to oppress tlie tenants by a multitude of fines^ 
which tlie law will always prevent. But it was found 
by verdict^ (an issue at law having been directed), 
that the general fine was due^ and the tenants were 
decreed to pay. '^ It appeared (said Lord King,) from 
the nature of the admittances, that upon the death of 
the last admitting lord all the estates of the tenants, 
which were held under his admittances, were de- . 
termined; and their estates being so determined, it 
was necessary for the tenants, before they could have 
any new estate, to have a regrant from the succeeding 
and next admitting lord, to which regrant they had a 
right, and that right gave their estate the denomina- 
tion of tenant-right estates. Hence it appeared that 
the fines were paid upon account of the admission to 
the new estate ; and therefore that the lord who had a 
right to admit, had a right to the fines. The lord 
granted the tenant a new estate ; in consideration of 
that, a fine became due to him from the tenant. The 
only question then seemed to be, whether the lord 
had a right to admit, and the tenants seemed to agree 
that he had^ for they allowed that if a particular 
tenant died, the lord upon the admission of his heir 
was entitled to a *^ dropping fine " ; nor could he be 
entitled to his ''dropping fine'* if he was not the 
admitting lord. 

'' If he had power to admit, and had a right to a fine 
upon the determination of a particular estate, upon 
the death of a particular tenant, why had he not an 
equal power to admit, and an equal right to his fines 
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having been filled up) was unreasonable^ and that the 
principle of assessment should be to charge half as 
much for the second as for the firsts half as much for 
the third as for the second^ and so on in a descending 
series^ approaching but never reaching a total of four 
years' value ; and it was held that^ under the circum- 
stances of the case^ a deduction should be made on 
account of the right to take the new fine on the death 
of nine out of the fourteen lives instead of at the 
death of the last survivor. Evidence was given on 
one of the trials, which is cited by Serg. Scriven, in 
his account of the case, to the effect " that, if copy- 
hold premises be held on a single life of 30 years, the 
interest in them would last on an average 28 years ; 
that if one life aged 30 would be worth on renewal 
£2,000, then two lives of the same age would be worth 
£2,430, and three such lives £2,608, and that the 
addition of any further number could not exceed 
£3,000. That if £2,000, was a reasonable fine on the 
admission of one life, the admission of fourteen of the 
several ages of the defendants, to be renewed when 
reduced to five, would be £2,111. And that the 
interest in fourteen lives, which are to be surrendered 
and re-admitted when reduced to five, is not so valu- 
able as the interest in nine lives absolute." 
Fines due Aj3 to the persons from whom a fine is due, the 
of te^^ general rule is that a fine is to be paid upon every 
*°**- change in the tenancy. 

If therefore a copyholder in fee dies, a fine is due 
from the heir, and so in the case of the heir of a 
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copyholder with right of renewal^ or the successor 
nominated by custom ; and the death of the heir will 
not deprive the lord of his right. If the surrenderee 
dies before admittance his heir must pay two fines. 
The devisee of an unadmitted testator must in the 
same way (by the Wills Act. 1 Vict. c. 26, s. 4,) pay 
the fine which would have been due had the testator 
been admitted, and had then surrendered to the use of 
his will and devised. Where a testator died before 
admittance his devisee had to pay two fines, notwith- 
standing that the copyhold was held in trust and that 
the lord had admitted some of the eestui-que-i^ruats, 
who had paid customary fines (a). On every devise 
of copyholds (including as will be remembered, all 
customary and tenant-right estates) the devisee is to 
pay the same fine as would have been due from the 
customary heir. A person who acquires a copyhold 
as special occupant must pay the same fine as a pur- 
chaser, a due deduction being made in respect of 
the expectation of life of the cestui-que-vie (h) and 
this applies to the representatives of an intestate 
tenant pur autre vie taking his estate under the pro- 
visions of the Wills Act. The executor of a copy- 
holder for years pays a fine upon admittance, because 
there is a change of the tenant (c). Coparceners make 
but one heir, and are entitled to be admitted on one 
fine (d). But if a coparcener dies, and^ the other 

(a) Londesbarough y. Foster, 3 B. & S. 805. 
(6) Gilb. Ten. 327. 

(c) Baih (Earl) y. Abney, I Burr. 207. 
(<Q Beg y. BonsaU, 3 B. & C. 173. 
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When Wliere a fino is certain the tenant is bound to pay 

payable. ^ ^ 

it immediately after admittance^ but if it is uncertain 
he will be allowed a reasonable time for meeting the 
lord's demand. " The lord may bring an action of debt 
against a copyholder for the recovery of the fine : but 
if a copyholder in fee dies, and his heir waives the 
Loi^'b possession^ the lord cannot bring an action airainst 
him for the fine, but may seize the copyhold. If a 
copyholder is admitted, and before payment of the fine 
the lord dies, and the manor descends on his heir who 
also dies, the executor of the heir may TTm.i^trftin an 
action of assumpsit against the copyholder to recover 
the fine, whether it be certain or at the will of the 
lord " (a) . And the lord may recover the fine assessed 
on admittance, though there is no entry of the assess- 
ment on the court-rolls, but only a demand of such 
a sum for a fine after the value of the tenement has 
been found by the homage (6). When the fine is 
recovered by the lord under the Act 1 Will. 4 c 65 
in the case of an infant or married woman, or under 
the Lunacy Regulation Acts in the case of a lunatic 
the lord is restricted to his statutory remedies Th 
lord is not bound to identify the lands in respect of 
which the fine is due (c) ; but if he claims quit-rents 
or heriots he must show the particular tenement (^ 

(a) Cm. Dig. tit. 10, 4, 41. ShtOtletoorth v. GarnOt, 3 Mod. 

(6) Northwick v. Stanwaj/j 6 East. 66. 

(c) North V. Strafford, 3 P.W. 151. 

id) Basinggtoke (Mai/or) y. BolUm^ 3 Dre^. 50 
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A covenant to surrender a copyhold, though pre- J^««* 
sented by the homage, does not entitle the lord to any due. 
fine, and the assignee of the benefit of the covenant 
has a right to be admitted upon payment of a single 
fine (a). A covenant to surrender and to do all acts 
for perfectly surrendermg and assuring the estate to 
the purchaser is not broken by non-payment of the 
fine on admission, because it is due only after the pur- 
chaser's admittance, as has before been mentioned {b). 
A husband is not obliged to be admitted, or to pay a 
fine, in respect of his wife's estate in fee or other 
estate (c). On a release by one joint-tenant or one 
coparcener to another, or by a person having a right 
in the land to the tenant in possession^ no fine is due. 
An entry by the steward in his books of the admission 
of a surrenderee is a mer^ memorandum and does not 
entitle the lord to a fine (d) ; nor will the acceptance 
of rent by the steward from a surrenderee, or any 
other act of admittance, unless he has authority to 
make the admittance, operate to admit the surrenderee 
or make him liable to the fine (e). No fine is due 
from a trustee who has disclaimed before acting in 
the trusts of a devise of copyholds. On the execution 
of a conveyance under the Lands Clauses Acts by a 
copyholder to a company empowered to take land, no 

(a) Bex T. Hendanj 2 T.R. 484. Garland v. JekyU, 2 Bing. 
273. 

(b) Ante, p. 78. GraJiam t. Stme, 1 East. 632. 
(c);Co. Cop. fl. 66. 

(cO Hayward t. Raw, C.H. & N. 308. 

(«) RawUnwn v. Green, Poph. 127 ; 3 Bull. 237. 

K 
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entire; and if the tenant purcliaseB the land, ct^ai 
yet if I were seised of the heriot by the otlier raan T 
shall have of him for each portion a heriot ^^ (ct\ -r* 

was held that, where a copyhold was clevised to f 
persons in common, the owner of eacli portion 
liable to a separate heriot and fine, and %liat if on 
rendered to the use of the other, tho tenement 
mained separate. For if land held Toy ei;^^ ind" * "Cr 
service is separated, and afterwards united tliG 
would continue to be payable, not as for one t 
but for each portion, for they would not a^a" v. * 

one tenement in respect of the lord C6^ • «^^-3 ^i ^^® 

A 4r' V ^.^ 4r ^ ^ . " ^^ ^^t this 

doctrine was as applicable to estates teld ' 

as those in severalty. 1*11110x1 

In the case of Oarland v. Jehyll^ r^\ f,^-i . , 
copyhold case) it was held that there ^waa ^* * 

paying the multiplied heriots after the re • 
divided estate. In the particular case b f ^^ 

the estate had been held in undivided ct ^^^ ^^^ ^^^^ 

4- • shares bv t^^r, 

ants m common. ^j t^eu- 

(a) Eitzh. Abr. Heriot. 1 ; or as cited '\yy q, 
by heriot-service aliens parcel, the heriot ahall k^^' *' ^ tenant 
if the lord be seised of a heriot by th^ alien • "^^Itipli^d and 
though the tenant repurchase this pajxsel " ' ^*' ®^^1 continue 
K. 19. See HoUotoay v. Berhdey, 6 B. ^ q ^ ^^rn. Big. Copyh 
to have been decided in 34 Edw. 3 j a year f ' /^^ ^^*^®® is said 
reports in the printed year-books. In Q^w^^ J^Hich there are n^ 
273, Best Ch. J. entirely denied this autho'^t^' ^^^yll, 2 Bi,^ 
there must be some great mistake about it ^*^» ^^servine that 
was a decision Nisi at Prius ; see however x^,^ ^^^ Perhanp ;*. 

(6) Bruerton's Case, 6 Co. 1. Talbot's C * 

Cane, 10 Co. 107. **^ 8 Co. I05 r^^^^ 

(e) 2 Bing. 273. " ^Jidd^s 



ikciDSNTS 09 COPYHOLDS. 185 

The case of Hollaway v. Berkeley, {a) still further 
broke down the rule established by Atiree v. Stutt. 
It was held that the creation of a tenancy in common^ 
until a severance is made, does not destroy the unity 
ofj^the tenement, so that the heriots will not in such 
a case be |^multiplied. '' The authority from Fitz- 
herbert, is the case not of the creation of a tenancy 
in common, but of a severance of the estate into 
distinct parcels, and the alienation of one of those 
parcels of his land to others. It does not appear 
from Fitzherbert whether that was the case of a copy- 
hold or^a freehold tenement (6), but it has been fre- 
quently noticed in subsequent cases, and it is a relief 
to us not to be called upon to impeach it. Whether 
it be a right or a wrong decision we consider to be a 
matter still open for discussion. '* 

As regards freeholds held by an ancient tenure, 
with heriot-service forming part of the rent, it would 
seem that the heriot would be multiplied upon aliena- 
tion. If B. holds of A. by such a tenure, and alienes 
part of his land to 0. in fee, C. will no doubt hold of 
A. by the same services as were due from B. by force 
of the statute Quia Emptores, 18 Edw. 1. And the 
dictum of Fitzherbert might well apply to such a case. 
So if a heriot be reserved upon a modem tenancy of 
freehold lands, it will be in the nature of a rent issuing 



(a) 6 B. & C. 2. 

(6) But see Comyn. Dig. Copyh. K. 19. And Jt most be re- 
membered, that at the date of the case cited by Fitzherbert copj- 
holden could not make alienations of their lands. 
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any rent shall be deemed to have first accrued, if the 
person claiming or the person through whom he 
claims, shall in respect of the estate or interest claimed 
have been in receipt of such rent, and shall while 
entitled thereto have discontinued such receipt, at the 
time of the discontinuance of possession or at the last 
time at which the rent was so received : and if he 
claims under a conveyance from the person who was 
in receipt of the rent, and no one shall have been in 
receipt of the rent under the conveyance, then the 
right to bring the action shall be deemed to have first 
accrued when the person claiming, or the person 
through whom he claims, became entitled to such 
receipt under the conveyance, with other provisions 
relating to grants of estates and interests in expect- 
ancy, and titles under a forfeiture or breach of con- 
dition. 

The Act does not apply to rents reserved upon 
leases for years, but only to those which can exist as 
inheritances distinct from the land (as the copy- 
holders' rents above-mentioned) for which before the 
Act the person claiming might have had an assise or 
possessory action. 
On olaims Difficulties have arisen from the enactment that the 
^o. word '^renf shall extend to allheriots, since they are 

due at uncertain intervals, which may extend over a 
longer time than the twenty years mentioned in the 
Act. 

It must be remembered, that the old Statute of 
Limitatioil, 32 Hen. 8, c. 2, did not apply to actions or 
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l\ici^Ti!a 'ftes^^ ^^cidents of tenure already described^ 

olteuxa^. ^^^^^^-^d^ ^^^ \lalDle to escheat for want of heirs, to 
iorlei^xxT^^ ^^ Certain cases, and to several other minor 
mdiieiitjS Wiiich. will be mentioned in this chapter. 
Eacheat* If a tenant, who is beneficially entitled to a copy- 
hold dies intestate and without heirs, the tenure will 
be extinguished, and the lord may claim by way of 
escheat (a) . There is no escheat of a merely equit- 
able estate, the lord's title being founded on the want 
of a tenant ; and a mortgagee will become entitled in 
such a case to the equity of redemption, subject to 
the debts, in preference to the lord (6). By the 
Trustee Act, 1850, the Court of Chancery is em- 
powered to make an orcjer vesting lands in such 
persons as may seem proper to the Court, in case of 
the death of a trustee or mortgagee intestate and 
without heirs, so as to prevent an escheat (c). The 
lord's title to an escheat may be waived by his ac- 
ceptance of any rent or service from a person in pos- 
session of the copyhold (d), and will be lost altogether 
if his claim is not made within the period fixed by the 
Limitation Act (e). 

Foi^feiture. 

Gaose of A copyhold may be forfeited by a wrongful act 
forfeiture 

(a) Co. Cop. 8. 28. Burgess y. WheaUj 1 W. Bl. 167. 
(5) Beale v. Symonds^ 16 Beav. 406. 
(c) 13 & 14, Vict. c. 60, 88. 15, 19. 

{d) Doe V. HeUieTj 3 T. R. 171. The acceptance of rent &c. 
must be 8uch as will amount to a virtual admittance, 
(f) 3 & 4 Will. 4, c. 27. 
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to the prejudice of the lord or by anything which 
amounts to a determination of the tenancy. The 
forfeiture may be occasioned by waste, or the 
creation of an unauthorised estate, or by wilful 
neglect or refusal to perform the customary duties 
and services. All cases of forfeiture are strictisaimi 
juris, and the courts will take care that there is the 
utmost accuracy in the lord's proceedings, and will 
remit the penalty if any irregularity is discovered (a) . 
When the law gives the lord another remedy, as where 
the custom imposes a fine for an offence, the forfeiture 
wjfl not be allowed. And, on the same principle, Reliefin 
Courts of Equity have frequently relieved against for- ^^^g^ 
feitures, where |compensation could be made to the 
lord, it being possible to regard the penalty as im- 
posed Jmerely in terrorem or as a security for compell- 
ing the tenant to perform his duties. Under certain 
circumstances the Court has given relief even in cases 
of voluntary waste, or |refusal of services, but has 
sometimes put the tenant upon terms of paying the 
costs and repairing the damage : but the relief will be 
refused, if the tenant should persist in committing 
acts of forfeiture (t). 

The proper person to take advantage of a forfei- Whomay 
ture is the lord of the manor for the time being, how- 
ever small his interest may be, and he may dispense 
with taking advantage of it, either expressly or by 
implication, as by doing any act which requires the 

(a) Boe V. Hdlier, 3 T. R. 169. 

(6) Peachy v. Somerset, 2 Eq. Ca. Abr. 222 ; 6 Vin. Abr. 117. 
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from any notion of their intending damage to the in- 
heritance, but as it is a quitting or disclaiming their 
ancient right, which is thereby determined/^ But to 
occasion a forfeiture a common law interest must 
actually pass from the tenant ; thus it will not be 
occasioned by a covenant to lease for more than the 
authorised period, or by a feofEment, which has now 
no tortious operation (a), or by a bargain and sale or 
lease and release, which could never pass more than 
the person conveying had a right to convey (t). 

Neglect of services. 

Forfeit- Other forfeitures may be occasioned by the tenant's 

ure for . . 

neglect, refusal to pay his rent, fine, suit of court, or other ser- 
vices, after sufficient notice ; or to be sworn on the 
homage after receiving a personal notice to attend, or 
to make proper presentments after being sworn ; or 
if he formally disclaims his tenure (c). But it is no 
cause of forfeiture to be unprepared to pay a fine at 
once, the amount of which is in the lord's discretion (d). 
It has been already mentioned that in certain manors 

(a) 8 & 9 Tict. c. 106, s. 4. 

(6) 2 Watk. Copy. 606. 

(c) Kitch. 124, Com. Dig. Copyh. 10, 4. Co. Cop. b. 57. 
''Though a fine assessed be reasonable, yet the lord oaght to 
appoint a certain day and place where it should be paid, because 
it stands upon a point of forfeiture of the estate, and the copy- 
bolder is not bound to carry his fine always with him." Willows 
V. WUlows, 13 Co. 2. And see GUb. Ten. 205. 

(<2) 2 Watk. Oopyh. 508. 
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the copyhold is forfeited to the lord if the person en- 
titled to admittance (not being a minor or otherwise 
disabled from coming) does not come within a certain 
period after due proclamations have been made(a). The 
refusal of the customary services is held to be a breach 
of the condition on which the land was granted ; '' the 
consideration failings the lord resumes his grant/' {b). 

Bight of Estovers. 

Copyholders, being bound to keep their houses and Estoren. 
lands in a proper state of repair and cultivation, are 
entitled to reasonable allowances of wood for repairs, 
and stone, sand, &c. for purposes of husbandry, and 
wood or peat for fuel. These allowances are called 
Estovers or Botes, and the term is sometimes applied 
only to the allowance of wood. All these rights may 
be subject to customary restrictions, as that they shall 
only be taken after view and delivery by the lord or 
his bailiff, and the like. The various rights of taking 
wood may be classified as follows, the general term 
Estovers including 1. House-bote (or "the greater 
house-bote '') being the liberty of taking timber- trees 
for repairing houses, or rebuilding them after acci- 
dental destruction. 2. Firebote, (or "the lesser house- 
bote,'') being the liberty of taking the underboughs 
of timber-trees, tops and lops of pollards, cuttings of 
trees made in a reasonable manner so as not to injure 
the growth, deadwood, windfalls, and underwood, for 



s 



^) AfOe, p. 74. 
}) 2 Watk. Ck>p7h. 508. 
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have common on his own Boil^ as ^be preacription 
would be laid in his name> and the essence of a right 
of common is that it should be claimed in the land of 
By pre* another person. But where copyholders claim a right 
flcnption. ^1 common outside the manor^ this difficulty does not 
arisoj and they are no longer obliged or permitted to 
set up a custom^ but must prescribe in the name of 
their lord^ alleging that ho and they whose estate he 
has from time immemorial have had the privilege for 
themselves and their tenants at will (a). 
YarioiiB By the customs of various manors rights of the 
following kinds may be enjoyed by the copyholders 
upon the wastes. 

1. Common of pasturo appurtenant to copyhold 
lands for so many cattle as the lands will sustain or 
for a fixed number^ according to the usage. And 
when a number of copyholders hold an open field in 
undivided shares^ each tenant has usually a right at 
certain seasons of the year to pasture his cattle over 
the land of all the others, which may be viewed as a 
reciprocal right of pasture appurtenant to each of the 
undivided tenements. 

2. Common of estovers, or rights of taking wood 
from the waste for use upon the copyhold tenement 
similar to the right of estovers possessed by the 
tenant over the wood growing on his copyhold land 
which has already been described (6). This kind of 
common, as well as those which are next to be men- 

(a) Foiston t. Cracherode 4 Co, 31. 
(5) AnU, p. 209. 
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tioned, may be limited either by the requiremt 
the tenant or by Bome fixed limit of quantity, i 
ing to the usage. 

3. Bights of taking nnderwood and Bach pi 
as furze, fern, thorns, hay, ruBhes, &c. whic 
mnch resemble the common of estovers and are 
times included in its definition (a). 

4. Common of turbary, being the right to tal 
or peat fit for fuel, to be used for burning in thi 
holder's house [b). In some manors there is 
tomary right of taking coale for fuel, which is 
in its incidents to the common of turbary (c). 

5. Eights of taking minerals from the wa 
use upon the copyhold land, as stone, sand, cl 
orea of varions kinds {d). 

6. Common of piscary, being the right of 
fish for food from the streams and ponds be 
to the lord (e). And by particular custom th 
holders may hare other rights similar in tbeii 
to those which have been described. 

Copyholders cannot claim a> rigVt ot coi 
pasture appendant, in the proper Beuae oi ' 
that being a right given to freehold. \.ecBaAa 
arable land by virtue of tteip orig'^^ * 
land need not be arable at the s©'**'^ ^ 

(a) Smlh T. Sromilote (Earti «v » _ * 

(6) M!,.lIkan£Ci.)r. TTix^^-K.^' ^ 
(r) Portland (Bui,) y. ffm 2^*^ 2 ^t^'^^ 
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I special custom) althoagh they prejudicse bis conu"*" 
iud a commoner, thoagli he hare a. ri^ht by custom 
!ut fenij may not scatter the aahes -w^biob a etraag 
laa made by cutting or burning it *' (a.) . And ifc i^ (/ 
general rule that all intorferencea writ\i VAia WS^\SS^^ 
he actual taking of the produce sut>T ec^ tc% W 
lommon are unlawful ia the absexxco of "A' 

justom or prescription. ^ y 

Eights of common are in generaj, exreiv*" i. ^/^ 

jy the commoner himself ; but in cor-tQ_£ ^ ^^J 

iie right has been created by grant: a.iif} fi, ' ^'^ ^^7 
K) be taken ia certain, the comiuoTier ■»», qoanfa ^^ 
ippnrtenant right and grant it to a Sti«ano "Vt '^^ ^^^^ 
vhere a freeholder has common of paatnrm Th**'^ 

mt for a fixed number of cattle, \^^ »Ppurte<** 

rtranger to use his right with tbo sa,i» ^low ^ 

;attle, because no alteration is thereby ijj^_i "ttiber ©f 
if profit to be taken from the iraata. -A *>;i*^ ^^iJ^^iSiS^ 
iommoner by grant has a right to tmi^ ^** ^'^^tv 
juantity of wood, turf, or the Uke^ tla.& - ^ **e»^i&j 
general be severed from the teneznezi.fj ^^ ***^yi^ 

Lppertains. But this mle doea not ^r% i ^^l^icl^ j^ 
lolders, their custom always bein^ to l ^y 4-^ /»/%» '/ 
m the wastes for their own use in j^J^ri ^^ ^^rj' 

opyhold tenement8(c). A copyholder t ^^8&?Iiyj?u 

.llowed to take pasture with the cattle of ^^ _ ^*i 

ven though he should at the time hav, ''o ^^i>, 

(o) Sae the caaee oolleoted, 3 Com, Dig. ' Conuno^, \^*^'^'5»^ ■**«>t " 

(6) Danid t. ffaiulip, 2 Lev. 67. LaMwC'tf o- "^^^^ 
liT.gh.217. '». 4ti "^ 
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own, with an exception as to fiattle hired for iib< 
his copyhold land j and so a copyholder cannot 
his right of estovers, tnrbaiy, or piscary to a sti 

The commonev cannot matntam an action of ti 
for damage done to the Boil, but will have an ad 
the case against anyone who disturbs or impe< 
exercise of his right. If he BufEera by the 
which the owner naes the soil, he cajinot by i 
act remedy the injnry, as by filling up pits or tl 
but must bring an action (a). "An action ^ 
against the lord for a surcharge of any kind or 1 
nnnecesaary opening of the soil, whereby th( 
moner's cattle are injured." And an action i 
brought by the eoininoner against any other 
who surcharges the common, or ivlm injui-ef* it 
removing the manure lyuig there so as to imp 
the soil, or by digging clay and scattering it u 
waste, or by any other act to the disturbance 
right. 

The commoner may distrain the cattle of a 
doing damage, but cannot distrain "wten c 
put in nnder a colour of right, as wtere u^© 
another commoner pats in more tihai^ ^^o^% 
of cattle (6). 

"If the owner has prejaclicQ ' t*^"^ ^ 
common is, he will have rejvi -, v»"V *^ 
other lands. If the cattle of ^ ■t>B'' 

(a)P«terv.JVbrti,lWms »„ 

(6) See the ««, coUected, 3 Cwl^^^^. ^K'^. ^ 
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tinguislied by a conversion of pasture into an orchard 
and garden, a building having also been erected on 
part of the land. " It had land in a state in which 
it might have been laid down for pasture or been cul- 
tivated so as to produce plants and roots for the 
support of cattle; it was not, therefore, the case of a 
dominant tenement so changed in character as that 
cattle might not be fed off its produce/' and a claim 
of common of pasture under the Prescription Act for 
so many cattle as the land could support was sus- 
tained {a).' When a right of common is appurtenant 
to a house, as where a copyholder has by custom a 
right of turbary or estovers, it will be lost by a des- 
truction of the house, provided that there is no in- 
tention to rebuild {b). And similar rights are lost by 
such alterations of the tenement as are inconsistent 
with the purposes for which the right of common was 
given (c). 
Seve- Tho right of common may also be destroyed by 

severance from the tenement to which it was annexed, 
as where the copyholder alienates the tenement, and 
attempts to reserve the privileges which were given 
for its necessary uses and profitable enjoyment. It 
will also come to an end of course when the produce 
of the waste, which was to be shared by the commoner, 



(a) Carr y. Lambert^ 1 L.R. Exch. 168. 

(b) Moore v. Bawson, 3 B. & 0. 839. Bunstan v. Tresider, 5 
T.R. 2. StoU Y. Stott, 10 East. 343. ArleU v. EUis, 9 B. & C. 
685. 

(c) LuUrd's caae, 4 Co. 86. 
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lias been destroyed or exhausted, as where the peat in Bxha^. 
at^bay has been used up for fuel, or where particular Sf 
ta^ds of mmerals or other produce can no longer be 
tonnd hy the commoners. 

The copyholder's rights of common areeztinguished i„„,„, 
by an mdosure of the waste, whether such inTosure " 

be made by agreement, encroachment, approvement by 
^e owner of the soil, or under a local custom or Act 
of Parhament (a). 

Agreements to inclose lands without application 
to the Inclosure Commissioners have now become ex- 
ceedingly rare, chiefly from the difficulty of obtain- 
ing the assent of every commoner. 

After an inclosure by encroachment has stood for B„„™«,h 



ment. 



A<?if'?^" sTT^? *?,!"7 «">»««"«• B«Wee the general' 
effect, Sabfut Si V'^'T'"^"** mclce„«e a^ now 

Vict 0. 83; 15 & UVil t- ^U-U «cAaVv<A.o.^^;^'^^^ 
Vict. 0. 31 ; '* 2fJAZt^ ^^ • 17 & :»-» ^^*- " • 

promoM of these 4cfa»i!^^ «uW ^ "»^ '' V*V^ KA,% 8^ 

For the pro(»daw under ♦!. ^*«<l '^ C^\-'^^^'T\^ 

•ie^nbed in tie Wdil^^*^*^! ^ ^^ 
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privilege of holding a courfc-leet, which so far as it is 
useful in the present day is held for the purpose of 
presenting small offences in the nature of a common 
nuisance^ which require immediate attention and 
redress. It has been held therefore, that, a custom to 
swear the jury in one court-leet to enquire and return 
their presentments at the next court would be void (a) . 
" A court-leet is a court of record having the same 
jurisdiction in particular precints, as the Sherifrs 
toum and leet has in the county : it is not necessarily 
incident to a manor like a court-baron, but was created 
by grants from the Crown to certaiu lords of manors 
in order that they might administer justice to their 
tenants at home '* (b) . To every court-leet is annexed 
what is called the View of Frank-pledge, now obsolete, 
which refers to the ancient system by which the house- 
holders of every tything were pledges or mutual bail 
for the good behaviour of each other. The Court 
still retains the style or title of the '' Court-leet and 
View of Frank-pledge of our Lady the Queen, held 
&o." AJI inhabitants within the district of the Court- 
leet are bound to attend, under penalty of some tri- 
fling fine if they have no proper excuse for being 
absent. If there is no particular ot^stom to the con- 

(a) Davidson v. Moscrqp, 2 East ^^e 

(b) CoUbrooke v. EUioU, 3 Burr ' i * -^itiiout entering on a 
discussion as to the origin of th^ ^S^ g^^"^ ^"^1 ^ remarked 
that they are in all probability old^ ^^-^^ ^^^ manorial system 
itself, but are treated in law aa fj^^^ . ^ i^^ ^^^4 by the Crown 
in each case to the lord of the ^^^Hl^^ J>^^ ^^ ^^^ ^^ 
beginning of legal memory. ^^ti^^/ ^ 
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confirmed or rejected by the major part of the homage 
at the next court (a). Again^ it has been decided, ihat 
if thirteen copyholders be sworn on the jury in a cus- 
tomary court, and twelve agree to a verdict, the thir- 
teenth dissenting, it is a good verdict without his 
assent. And it was held to be doubtful what would 
be the effect of a similiar dissent of one juror out of 
twelve, " for it is not a full jury " (6) . 
Cuato- ''The power of the lord of a manor to grant 

iuciosures ^7 special custom parcels of the waste, to be held 
by copy of court-roll is perfectly distinct fronoi 
the right of approvement leaving sufficient com- 
mon, which belongs to every owner of waste 
land(c). It is intended as an additional benefit 
to the owner of the manor and not as a restriction 
upon his common law right, which is superior to any 
such custom (d). Approvements are made for the 
owner^s private benefit, and the land inclosed thereby 
is always of freehold tenure ; while inclosures under 



(a) Wentworth v. Clay, Oa. temp. Finch. 263. 

(b) Calthrop. Copyh. 53. See TJUrveton v. Cofltcr, Chy. Oi. 
48, and 6 Vin. Abr. 1, 2. 

(c) 4 & 5 Vict. c. 35, b. 91. As to these customs ; see jE^ 
London ▼. Rowe, 3 Keb. 124 ; Hughes ▼. Games, Ga. temp. King. 
62 ; Wentworih v. Clay, supra ; NorthwicTc v. Stanway, 
3 Bos. & P. 346 ; Arlett v. Ellis, 7 B. & C. 346, 9 B. & 
C. 685 ; Folkard v. Hemmett, 5 T.R. 417 ; Tyssen v. Clarke, 
3 Wils. 554 ; Steele v. FricheUj 2 Stark, 470 ; Lake T. PlaxUm, 
10 Exoh. 196 ; BoulcoU v. WinmUl, 2 Gamp. 270 ; Sehwinffe v. 
Dowell, 2 F. & F. 845. 

(d) DuberUy v. Page, 2 T.R. 391. 
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these Bpecial CDBtoms are for the benefit of 
tenant, the land being held by copy of conrt-rol 
The g;eneral nature of i hese customs will best 
from the following- extract., relating to the ma 
Stepney and Hackn^. "The lady of the 
ezbibiled o bill in Chancery U) eFtablish a nea 
cnstom witliin the manor, ihat the lords of t 
manor might upon the presKitment of seven 
copyholders determine what waste groimd wt 
be Eet out and indoEed, in order- to build n 
Eame : and such presentment being agreed ant< 
major part of the homage at tlie next conrt, tl 
wae by the cnstom set oat, and inclosed accoi 
-withont any molestation or disfmbance by ihe te 
The pr«eentment then sought t« bt; establisl 
decree was opposed by aereral of the tenai 
broughi actions-foi the ilistnrbance of their <^ 
of pasture, dig^^g; and ectovers, and denied 
iatence of the cnrtom above described. T 
decreed aftet an ezamtnation of tUw ©vide 
inspection of the court-rolls from tte reign 
8, "that this was » reasonaibVe 'a«a;£*'i °"' 
established, and that the plaintiff ^^ ^^ 
cording to the usage in proc^rW tl^® ^" 
to be set ont, presented, an^ ^ W®^^^ 
and inclosed as aforesaid, %xia Vv*''^ ^ 
leases and estates thereof ^t x^ ^'^ *»^* 
and kept in severalty, &c, » ^*pX^^'^ 
[a) ArUUr. EllU, 7B. & o ^ ^" ^ 

(6) Wcnt^ky, Cby, Ca. te'" ^^. s„ ^ 

^^ Of ^M>> V 
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takmg of gravel Ac. from the wast)e, ^^ •. • ^iB 

documents relating to the title of the l^^^ which did 
not affect the matter of the suit. 

An enfranchised copyholder as such has no right to 
inspect the court-rolls; but if the enfranchisement 
has taken place under the Copyhold Acts^ the owner of 
the enfranchised lands now has access to the conrt- 
roUs, and may have copies thereof upon payment of a 
reasonable sum fo^- the same^ and a scale of reasonable 
fees for such inspection and for taking such copies 
may be fixed by the Copyhold Commissioners (a). 

The rules relating to inspection of Court-rolls apply 
equally to the steward's minute-books and other books 
and records of the manor (&). 
Amount Th© amount of the steward's fees must in each case 
of fees. jjQ regulated by the custom of the manor^ or in the 
absence of a custom by the amount of work and 
labour done (c). Thus where a person was admitted to 
several copyhold tenements at one time^ the steward 
was held not to be entitled as a matter of general right 
to full fees on each admission separately^ '^ and there- 
fore in the absence of a custom to that effect he must 
stand upon a quantwm meruit" (d). The following 
extracts from the case of Traheme v. OardneTf (b)} 
will serve to show the principles on which the Courts 

(a) 15 & 16 Vict, c 61, ». 20. 

(6) FoLkard v. HemmeU, 2 W. Bl. 1061. 

(c) The rules relating to the steward's fees upon enfraoohiBe- 
ments are mentioned, in chap. XI. past, 

(d) Everest ▼. Olyn, 6 Taunt. 425. 

(e) 5 £. & B. 913. 
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hsve held that etewarde' fees should be assess 
tenant dying seiBed of four separate copyhoh 
ments devised them to the plaintiffs as joint-t 
who claimed to be admitted to all the t^nem< 
first by a single admission and afterwarda hj t' 
missions (two of the copyholds having been ori 
part of one tenement held by a former tenant, i 
other two having similarly been held as one tei 
by another former tenant). The steward refv 
accept either of these admissions, and requin 
there should be four separate admissions, and tl 
meat of four separate sets of fines on each. . 
claimed a fee in respect of the abolition of a su: 
in the use of a will. 

The plaintiffs thereupon, toavoid a forfeitu] 
foor separate admissions and were admitted, 
fall sets of fees with four separate stamps ai 
sums of six shillings and eight pence, in reepec 
admission being of two joint- tenants, were clai 
the steward. These fees were paid imder a 
protest against the right to more thaji two ad 
and against the compensation-iee iot »■ ^^'' 
the use of the will, and the fee in ree^®** °^ ' 
sion of joint-tenants. 

There was no custom proved ' i\%.^ '°*'^' 
should be only one admission o £>V^^ 

to be admitted to several aop J**^^^ ^>^*^* 
cnstom eatablishing the amovi '^^ •*>'^ 
upon an admission to sev-er-a.! ^^ ^^ *>* 
claim a fee in respect of th^ ^^»XeiO^ 
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admitted to the same. By the cnstom of the manor, 
where any person was admitted in severalty to a part 
of a copyhold tenement^ the steward of the manor was 
entitled upon such admission to the same amonnt of 
fees, as if such person had been admitted to the whole 
of such tenement. In an action by the steward to 
recover sixteen fees in respect of the admission to 
the purchased allotment, it was held that it mnst be 
considered to have been allotted in respect of a portion 
of each of the sixteen former tenements, and that there- 
fore the steward was entitled to recover sixteen fees (a). 

(a) Evans t. UpsheTf 16 M. & W. 675. The Indosore Gom- 
miflflioners can now amend awards under Local Acts, which are 
defective in distingoiahing the several lands in respect of which an 
allotment is made. 8 & 9 Vict. o. 118, s. 152, 
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EVIDllNCB. 



Emdmce in copyhold cases— Of cojp 
disUngvMhed from freeholds— .i 

Evidence of various freehold ^ 

Ancient demesne— Tenure in I ! 
Evidence of disgavelling—Of e 
Boundaries of manor— Of righ 
d&nce of reputation— Hff^^ ^. j 
Maps and plans— Survey s— 
of franchises— That land is Kt 
copyhold — As freehold — Proof 
of other manors— Entries on ' 
lio^ — Proof of particular 1^' ' 
right of renewal — Of certaxn^l/ 
to entail — Of disentcbiZ%*t^^ qaS^ 
assurances in geneTCbb-^.,^^ J^ 
Admittomces — LicervcG ♦ - ^ 
on roll— Of drafts o/^^ *^' 

be corrected^Proaf ^^ ^^'^ 
courts. 3?T(i{ 
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that copyholders may show by evidence of user (if 
uacontradicted by evidence of the costom having been 
the other way) that they are entitled to the minerals 
or timber on their copyholds. ^^ Usage, though it be 
not ancient, which is admissible and unopposed by 
other evidence, is usually conclusive ^' (a) . A copyhold 
tenement described as '' meadow " on the court-roll 
may by usage be> shown to include no more than the 
" first crop '' (6), and so with similar instances. 

Boundaries may be proved by evidence of reputa- 
tion (c) where the question relates to matters of 
general or public interest. The declarations of *de- 
ceased persons, who were conversant with the locality, 
are admissible if made a/nte litem motam {d). Thus 
the evidence of deceased persons has been admitted 
to prove the boundaries of a manor (a), and in an 
action concerning wreck, an ancient document pur- 
porting to be the answers of deceased tenants to com- 
missioners appointed by a former lord was allowed as 
evidence of the boundary of the manor, but not of the 
private right to the franchise (/). A verdict in a 
former suit concerning boundaries is admitted as being 

(a) Rex, V. HoyUj 6 T.K 430. As to the effect of usage in 
showing the respective rights of a lord and commoners upon a 
-waste. aeeBcOesonY. Qreen^ 5 T.R. 416, and Salisbury (Marquis) 
y. Gladgtane, 9 H.L.O. 692. 

(b) Stammers y. Dixon, 7 East. 200. 

(e) On the whole subject of evidence in cases of boundary, 
Hunt. On Boundaries, c. 14. Taylor, Evid. 554 it seq, 

(d) Beg. v. Bedfordshire Inhts. 4 E. & B. 535. 

(e) Doe V. Sleeman, 9 Q.B. 298. 
(/) Talbot V. L€%visy 1 0. M. & R. 495. 



Principle ^f^f"^^*'epatationVa) o„ ,, 

ances a!. T * '**««J«> terrier ! ^''^ ^''"^ ^-''^r-. 

*^^' «fec. We been admilJ^^' *°^®y«> convey. ^"^^'' 

proper custody, ^a be shol ^'^ "^'"* ^°»« fi^°» a 
*ie proper aathorit.fi) 'S*"^^« been made nnder 
«8^^ by the tenant^'^d ''^ "-^^^^ ^^Z 
i--y of s^ ^^; ^ presentments made by a 
Preeentanents L w ^ P^'Perfj swned 7 ^ 

"'e freehold tenement ^TT^ ""^ ^^ not part of 
^ admitted as a pt2^*^^«^<J*i-titcoSdnot 
^^e iad no pow^ ^ ^JT f*"^^*' ^-«e t2 
^H nor as an a^ ^t" t 'J' ^"^^^^^^ <>^ P-ate 
"°' « evidence ot^I^T °* "^'^^^ Bnbr^sion, 
f^^«<^«m.encemro^*;r !'"*'"« ^* -« «-^e 

"^^ ««« owner 7, ^'/^^^'^^^^^^tt^eWl.a. 
P^^tmeateoffioea^^r^^ in Aiapute (,d^, nor are 
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EnttiU. 



Copyhold 
assu- 
rances. 




cnstom (a). We have seen 
and the heirs of his body 
of the particular manor 
fee-simple conditional. '' I-fc 
to make a grant in tail, thafc 
granted to a man and the 
there has always been a 
or the issue have avoided tlx 
&c " (6), or unless there 
with the estate, which is 
of a conditional fee. Qu tlx 
entailing may be dispro 





grant to a man 
to the (SQS^^ 
^itilier an estate-taal or a 
evidence of a custom 
^^■^*^^ has been used to bo 
Ix^-i^^ of his body^nnJess 

'^*^^^er after such estate, 
^ ^iienation of his ancestor 

■^^en some other dealing 

^iatent with the natTiie 

tr hand, the custom oi 



with the land in a way wHi^^ ^^ instances of dealing 
estate in fee-simple condit • ^^ ^^^ appropriate to ai 



nxdi*. • oxuy appropnaie to an 

has aliened in fee after the -^^^^^ ^ where the tenant 
disentailing assurance, ctxxrl ^"^"^ ^^ issue^ without any 
recover. ^J^e issue has failed to 

Before the Act for the 
coveries it was held, th^ti 
an entail by a surrender 
custom to bar either h^ 
of a customary recove 
instances of barring by 



^l>olition of Knes and Be- 
^i>igle instance of barring 
'^ sufficient evidence of a 
_ ^^^^**ender or by the method 
out if there were many 
that a surrender was Uoti -i-v. ^^^' ^* would be evidenoe 
entails in the manor (c) ^ ^ proper method of barring 

Disentailing assuran^^ 

* copyholds under the Act 
^^^"^roUs within six months 



must be enrolled on th^ 



(a) AnJUy p. 48. 

(6) Co. Litt. 60 6. 

(c) Rot V. Jefferey, 2 J\x «. 



^- 92. 





after execntion, 
have not nsnally 
record (a). As to 
dence is a copy o:E 
proof of wbose 
dead and the do 
The copy thns 
was given to th^ 
selves are as ^oo^L 
" It is the duty 
to the tenants^ 
court-rolls : 
upon the same p 
the enrolment 
signed by the 
and verified by 
admissible 
recent Stamp 
passing of th.^ 



(«) HoveytDoad 
Dowl. P.O. 693. 
(6) Dart. V. 

(c) Breeze v. 

(d) Doe V. 
844. 

{e) AppkUm 
if) Doey, 
iff) 33 & 34 
affeotmg copyholcl^ 

render or geaat i« ^**^r*fc:^«>* 

written memoi ^""^ "■* 
to ahow on the 
been paid. 
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^ o, -P"^^ »f^^W A«»^^^W^ 

of dissenting, as the peraoxx ^ "^^^^^^ notice.mth power 
ordinary enfranchisement >> ^^^* ^ remamder in an 

The Act of 1851 gives p J ^ ^iimted oWner (c). 
with the approval of the Cl^^"^^^ ^ such corporations, 
who shall pay due regard -fc^"^ Estates Commiflsioners, 
claims of tenants holding- ^ *l^e jnst and reasonable 

to sell or exchange their >. ^ ^t the date of the Act, 

hereditaments held undei* ^^^^lonary interest ib any 

and to enfranchise copyj^ ^ ^^se or copyhold grant, 
interests of lessees and Got>.^^7^* ^^ ^^ purchase the 
of the sub-lessees having co "^^^^ ^tb the consent 

'^^^a.nts of renewal C^- 
(a) Act of 1858, s. 4. This do^^ 
Oxford. ^ot extend to Christ Church, 

(6) 14 & 15 Vict. c. 104, contin^ 
Vict. c. 131, and 33 & 34 Vict. ^^W later Acts See24*25 
to Christ Church, Oxford, or to an^ "^-^a. wj^^ Act doe« "^* ^^^ 
incumbent of a benefice, s. 11. Pt^o^^^^^e or hospital, (^^?^ 
whether the tenant has a right ^f- ^*^** is made for as*'®'**^'^ 
c. 116, 8. 5. "^^e^B^ I, l^r ^ isrict. 

For enfranchisements of copyhol^j^ • 
Universities of Oxford, Cambridg^^ *^ *»^now belan^*'^ *?. ^^ 
therein, and the coUeges of Eton a^^^^ Durham **»^ ^^ 
Vict. c. 44 ; and 23 & 24 Vict. c. 59, "* ^ii^cheeter »ee 21 * ^2 
(c) Act of 1858, 8. 19. ' 

Id) 14 & 15 Vict. c. 104, 86. 1 to 4. »^ 

*'^'" the form of '^^r 
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The Copyliold Act, 1858, provides in certain cases Crown 

manoTBa 

for eDfranchisements in manors belonging to the 
Crown 6t the Duchy of Lancaster (a). 

In case of difference as to the amount to be paid 
for enfranchisement in such manors, the matter may 
be referred to the decision of a land-surveyor to be 
appointed by the Copyhold Commissioners (6). Any 
manor vested in the Crown in remainder or reversion 
expectant on an estate of inheritance, or lands held of 
it, may be dealt with under the Copyhold Acts, with 
the consent in writing of the Commissioners of Woods 
and Forests, or any one of them(c). If the last- 
named Commissioners concur in the deed, a memorial 



ance and application of monies, see ss. 5, 6, 7. Power is given to 
trustees to raise the money for such enfranchisements, by 17 & 18 
Yict. c. 116, s. 3. If the cestuis-gue-trutt are under disability, or 
refuse assent, the trustees may raise money for enfranchisement 
out of the funds in a settlement, or by sale of other lands subject 
to the same trusts as the lands to be enfranchised, with the sanction 
of the Court of Chancery to be obtained on petition. If the 
trustees have no power of sale they can sell to the corporation 
with the sanction of the Court. 23 & 24 Vict. c. 124, ss. 29, 36, 
37, 38 ; and 33 & 34 Vict. c. 103. Dan. Ch. Pr. 1932, 1933. 

(a) In Crown manors enfranchisements are usually made by the 
Commissioners of Woods and Forests under their Act, 10 Geo. 4 
c. 50, ss. 34, 69. Enfranchisements are made by the Chancellor and 
Council of the Duchy of Lancaster under 19 Geo. 3, c. 45, and 27 
Geo. 3, c. 34. Provision is made for the enfranchisement of 
copyholds parcel of the Duchy of Cornwall by 7 & 8 Yict. o. 65 ; 
and 7 & 8 Yict. c. 105 provides for the confirmation and en- 
franchisement of conventionary tenements in the " assessionable 
manors " of the Duchy. 

(b) Act of 1858, B. 41. 
{e) s. 42. 



304 LAW OF COPYHOLDS. 

being paid (withont the necessity oi any fresh order) 
to the person entitled to such consideration or com- 
pensation^ or to such rent-charge ii it had not been 
redeemed. Where the person so entitled is nnder 
disability, or shall be beyond the seas, the guardian 
Ac. or attorney of such person will be substituted for 
him, or in default thereof, or in case the person inte- 
ested be unknown or not a,scertained,the OomiaissioneTS 
will appoint a fit substitute (dS 

Upon any vacancy in the office of any siichtrastee 

appointed by the Commissioners, another fit P^^*^ 
is to be appointed by thein in like^x^®^^®^^^^* ceed 
When any consideration j-^^^ ^h^ ^^^ ^ , i 

£20 for the redemption or sa.le ^ eSV ^® teleeift* 
rent-charges in the mauox-, ^He Co^'^''''''^e^« 
direct the same to be paid to tt rso^ ^^^ ^ <lifl- 

being entitled to the ^^*-cHa,r.^^^% '^ "^tJes, ^' 
ability to their guardians, t,,^-. ** ^^ cotJ^^ , \v(, 

trustees (c) . And a similiar tojv-k - - tx ^ ^^ *** A- 



isements in the manor shall not s^Z^^ ^tib ^ ' frftn- 



case where the money to be p^i^ -• Jl th® ^ . 

iflATYiA'nf.fl iTi f.Tift TTiA-nnr flliii.11 -»-» . * a +^ **^ ^ 



Payment If any prmcipal money shaOl k P A diitfg^ 

MMOM* chisement to a lord not entitled ^x. #,he ^^ J 

. . , ,, ... ^^^T^i>c?^^ . :^ favour oi 

with the payment is to renaain -^ ^^ J(^ 

the person rightfully entitled, bn^ ^-liJi^'*^'^''^fl 
against the person wrongftill-y. ivi^ ^^ 



(a) Aet of 1841, s. 11. 
(6) Act of 1852, 8. 39. 
(e) Aet of 1852, 8. 40. 
(6) Act of 1841, 8. 75. 



812 LAW Of COPTBOJ^* ^e ^"^ ^ 

of gavelkind in Kent (a). To P^^^ et^^*\s4^ ^^f^^ 
of inquiring into the lord's titX®' ^ wjY. ^^ V^^ ^^i^ 
lands enfranchised under ^® ^ tjjv"- ^^^ «^^ ^., 
remain under the same title ^ S(^^^^ \>T®^^^* ^ 
were held at the time of exj^^ Vo^^^'^^-Vv^^ ^^Vk«?*^ 
not be subject to any esta.t^^^e1 ^^^^® ^^^^^ 
affecting the manor of wliio\x \S^ "^ ^ i.o^ ^ t^ ^ 
mortgages affecting the IcLxxa. ^^^^'^ ^ ^ ^* /^^^^i 
of the freehold, if^e cox.,i^,^ "l oc^oi^T^^UOtv ^"^ 
ment shaU have been p^^ ^^iy\ cP^^ . ^ 

off, shall become mortg^jj. 'f^ fK i-aW^ 

tion, subject to the cUa.?^! ""^ ^ Wt^«*^*!rie«^ * 
interested) ^^ oi ^^£.*j^t, .if^ 

Where the enfranchU a >^^ i^^v»t* **'S 

the enfranchisement a^V>i^ J^^ JT.^ 'I^S^'^ """C^ 
will or for any greater i^^^^ * ^ ^'^ - ^-* <^'i!'^ • 
the estate is converted ~ ' 



with the rents and servi^"*^ ''^e ^J" ^-^^ .ble< 




and agreements of l>o^^ ^^-^^J^^,^^^^^^^ 

land, and the rights of ^ ^^-^^^ ^ ^.f^ ^^t; ^*' 

not be prejudiced or afif^^^^^tx^^^y ^ f^^ ^ 

to which the tenant i^ ^ "^^^^-^ ' ^'^'^ 

are not lost or affeet^^ 
voluntary or compulao^*.^ 

Besenra- On any commutatio:!^ ^^ * ^^^ /P" /f/ ^uH^^ 




uon 01 ^^X> ^2^ r A^ 

""^ («)Actofl852,s.34. ^ ^^^^^^ J ,tf 



^ / 



(6) Act of 1841, 8. 64, "^^^^ ^^ f // 

(c) Act of 1841, 8. 81. ^ ^B41^ / 

(d) Act of 1852, 8. 44. ^ if 



> 

Act of 1841, the terLsnci.^;^ xxxtt^ 
of way, entry, and oiilcxexr ea.ae\ ' 
win and carry a'WEby xn.'iixeToiX i 
their lands. In tlio <3CbS^ of a> 
of such easements^ Sbxxd i:l3.o c( 
be stated in the ag-xr^^xicxexLti 3 
ment with a resoirva-tioxiL of 
are to be reserved. QpT-ic^. ^xTa.xi.i 
chisement (a). 

Notwithstandin. 
the owner of 
voluntaiy or com 
remove the soil, 
venient for makiri^ 
or obtaining 
shall not prejudio^ 

by him on a caxn-P q cc f> 

of the Copyhold- -A-<5t>^ -■- ^ 

After any volia^*^^^'^^^ ^^ ^ 

under the Acts, ^^ jpe^rsoxii 




'1 



the land are to - — , . _ 

rolls of the nxcbxxox-, " 

thereof on pajrxM-OTxt 01 ^ 

of fees may ba I>^^I^^'^ ^ 

BhaU think it »^^^^^^^^^ € 
the lands in » -^fj^^ of tl 

person having 



(a) Act of 184:X, ^--^ 
(6) Act of 1853, ^- i^ 
(c) Aot of 18515, «- "^^^^ 
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When the notice of the appointmeiit o£ valxiegp 
has been received, the party on whom it lias been 
served must, within 28 days, appoint liis v^tier, 
and should send notice of such appointment both 
to the opposite party and to the Commissioners. 

In any case where after notice to tlxe lord or 
tenant (as the case may be) so to do, either party 
shall neglect or refuse for 28 Says f ormaUj to 
appoint his valuer, and. gi^^ ^^^ t^otico of tlxe 
appointment to the otber p^rty, ^^ J>ower of 
appointment is lost to tKe part^ so iailmg* ^^ 
the Commissioners, on >>ern^\J^ee*^ todos^. 
will appoint a valuer. ^ ^^ 



Valuers to "6. The valuers within 1^ ja L\,«ir aPP^^^ 

,. .^A w.« .1..^ ^^ ^^-ya after ^«"*K^. 

shail be referred, and for\p^^***^ ^apute^ ^ appo^^ 



S^Jire ment, and before they p^oTl^ T »PP°^*^ "^ 
umpire, to whom any poi^^ . ^^' "^^^^Ween^'*^ 



ment to the Commissioner^ ^ *^Py o^ ^ ^^ app^^ 
the choice after an intepva,! « tixey ^ olv»* "^^ 

the Commissioners. Th.© -v-n.! ■'^ ^ys *^ ^-ug* c**''**^ 

agree upon an umpire, in* _^^*^ sliotdd, ^ -ggiotieis «^ 
the fact. ^'^'^Q. tlieOoUJ**'^ 

Valuem 7. "Before any Talue*» ^ npo*^ 

^piw to valuation, he must, in tU^ ^*^*^pire shall ^^^L of *' 
d«ut Peace, make andsubscHl^^rr^Hence of a J** «,tio»-- 



to the best ot ^^l^i-e that I ^.^, »»^ , 
determine the ^^ ^"bjii vaUJ^'luB^^ ' 
the Copyhold ^^^^t.t^,, rSerred*^""' 
Made and subscnbed m ^j^ 

this day of ^ ^^^^ 



^«^^t«^ 







?«- 









of , 






''yj^ 



,*>•«.' 
"»««^ 



ttVe, 



5«wf 



i?^ 



of tke *«. ^ 



' tio Ap, 



336 xevts^"^- 



aZSSL "^- («) ^«« *»»® «auB.4«tB^«»> « «y PMt of tha 000- 
«on|^^ mdention, tot a oonvey«|^OQ on e"^ «»«»«« of numey pantile 

ouw- periodioaUy for a definite p«iiod, 90*^ **** ***'** amount to be 
SrSLJU P«<» «« >» previoosly aaoottoit>e4' ™^ ^^'^ywoo i. to U 

charged in reepeot of sadi ooiiaAaJ^'*' «* ««form dul^ai 

anoh total amonnt." »»««>• 

" (5) Where the «»n«id«K««^„ „. «>J 15«* "* *•» oonrfdattka, 
fop a oonvejanoe on a«i^ «o^^ J^ «f !»«"«? P»5«W« periofiaftf 

suoh oonreyanoe IS to b^ <sh-^3 . *Igpeot of such oauideniMa 
with «i «rior«. duty o^^?!*,i>«mtirti«h«norB«/, 
^wording to the to«^ of ^f *?^Jlle dmingtheperiodV 
twenty ye«»;nextafW «,; S^^f^Cd^ot ^Ain^Jmeai" 

foi^'?J^^t*ou'^^'*«on, or«.jP«»<>^«'\""^^^ 
during any life or KvbT^® ^tuaato of money I»J»>»»jJT'~^ 
of such oonddeiatioa ^TS^ oonveyanoe is tobechaigfi" «^ 
will or may, aooordin^ toT^**** twfonsa d«^ on the ««<»" ^ 

period of twelve yearn ^x^^J''^o^'»^^V'^7Zi-m- 
Btrument." ^^ *fter.the day of to W» « ««» 

« (d) Provided that tt^> ,. ««Jjleinai -f 

valorem, du^ in reepeot of ^^^**^^ojaiM» on sal» "•"^^lontMiuBg 
also provision for »«ouri^**'^ periodical peymen*')*'' j. ^ l# 
charged with any duty ^g^ "«»««» periodical I»3j^pM,i«0n, 
and no separate instrument ^^^****^®' *** respect of ^ ggomiM 
such periodical paymenta ie J^^® "» any ouch <** Jf j^ MS 
than ten shillings." ^* bo ohaiged with »"? ^*^ 

Howooii. "73. Where any property . in «»• 

;^^ mderation, whoUy or in part^ J^ Conveyed to auj J?*^ ,„««* 



tton^ofa either certaiiily or oontrnger^eij, ^:r debt due to ^^ ^^ ^, 
subject to money or stock, whether beu^ /^ the pBTment cie *'**^^ ;--un. 




valorem duty:* ^^^^^tioe is cba'^ 



Mtod^ "74. (a) Where any propei^y |^^ ^ to be w- 

i« n^-tain £^jp ^jj^g consideration for the wholj^^ ^>een oon*'^*^'*^^^* ♦ha po^ 



' *^** i« ooo^»y* 



STA.:Mr Dt 



T m 



think: nt, so t^b&ti 

is set «>x^:^ 



IX 



considerc 
oonveyar 



»• 



€t 



(ft.) 



person, fo 
pejrts or 
'^'lioinL ttt 



1 

*»-ol« l>y t^wro or m 

cl oilers, or wh< 

instnune: 

for dh 

separ 

diaty in re8p< 




«< 



(a:-> ^wri^o 




d 'iitM.i 



itJxovL^ 



n. 9 b&^ng contra 
^ ol>tained a o( 
otber person, ai 
odiatelj to the 

l>y the origijD 



., li&Ting oontraoi 

obtained a coi 

or parte therec 

^ ^_ _ ^ ifl in oon8e< 

dLfiB^pen^ persona in part 
oar pcuroel is to be charg 
-l^la.^ ooi3.si<leration movii 
*" "~ tlie amount 




££ 



c^y 



>tMiy 



l^^pimroliaser takes an i 
xzxi.mcdiatelj selling 
^ctt«y iz^ respect of t 
stiCkmped aooordinglj 
luvn of the same 
fVovn tlie said ac2 vcUc 
^y^lxxotk it may be 1 
Z 



UOB. 



344 *'''""'' ^ .,^1-oi «««-* 

" HI. An inrtnunent ^l"^* ^, oflMff daty ^yj^^^,*? 

Bortgwse is not to be <^ JJTj^ property »^tti«* «*' 
the^ty of redemption m the ""^^S^^ ^,<^^*'^ 

oonwyed op limited in any other "»»»'l^ ,. 
rZrdingtothedireotioaof,ap«rf>«er- ^^ ^^^r^ to 

The foUowing duties are charged y ^ 

the^Act, viz. : •* 

, annointmcB* »** 
ApponmnwT of now tmstee, ana apF- ^^^ ^y 

execution of a power of any P«>P**^ i^ any o X® ** 

nse, share, or interest in any p»p«^' ^ , . . 
instroment not being a will 

CoNVBTANCK OP tmnsfoT on sale W> ^ gale q O ^ 

amount op value of the conmdera6o» ^^ 
does not exceed 5{. 

(a) The old scale was fixed by 18 ^ l^^^^.'^tOi. ^•^JST-^^"'^ 
the purchase-money did not exceed jg^S. ^ ^^^ 0^«s ^^SoO » ^'^Jx 
a sum of 2«. 6rf. for every £25 or pa»t tJ>^^ O^** ^Tv*^^ ^ 
;f600 a Sam of 6«. for every £SO or p,a»t; ^^^« ^"^^JlO*-* ^^ 
10#. for every ;f 100 op part thereof. ^JZdf^^sS^ 
every 1080 words after the first 108O, to^^ jiA»0" 

iid9a/9rtfmduty« if itdidnotamoQx^t tck i^ <^*' \ ta 0*^^^^6«< 

The Act contained the foUowing^ ©^^ ^^/'>^^^ ^^ exceei ^ 

1. All surrenders and other instpujw^l^ti<;^i^^\^ ^^^ ^, 




«r of J^^ 

^***^^ for* 

Which were otherwise charged as here[r^ "^i^^^^J^^ ^Wi^ ot^^^ [^ 

2. AU voluntary grants made by tK ^^t^r^V^ ^<i^ ^, ^ su«^^<>^"* 
copyhold or customary knds or h©*^ ^^Wl >#/^ ^^ vaf 

pecuniary consideration, and the fSo»^*^^^*w ^ji^ J^ J&ssR^^ 
grants. «^^ ^"^^J ^ ^^^ u*i» 

AU which instruments were ch%w_ ^ %^ ^J^ ^l«Mi«.'^ 

after mentioned. ^^^^^ i^ j^ 

3. Conveyance of any estate or ^ ^^ti|^ #^ ^ 

intended only as a security for moo^^l>^ 
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9. O. Declaration of valuer. 

10. H. Award of valuer. 

11. I. Award of valuers. 

12. K. Award of umpire. ^ 

13. M. Appointment of umpire. 

14. N. Appointment by lord and tenant of one and the 

same person as valuer. 

15. 0. Form of receipt. 

16. Table for the enfrancbisement of copyholds of in- 

heritance subject to arbitrary fines. 



Form No. 1. 

COPYHOLD COMMISSION. 



FoBM indicating the particulars of the information to 
be furnished to the Copyhold Commissioners by the 
steward of the manor in every case of enfranchisement 
under the Copyhold Adts. 



As to compulsory cases. — Full information is giTon in the 
minute of the C!opyhold Commissioners. (Antef p. 315.) 

In voluntary cases. — Upon this form being forwarded to the 
Commissioners, signed by the steward, and with the several qaee- 
tions fully answered| instructions will be given as to further pro- 
ceedings. 

\* If iku€ gnedions are not fuUy anstoeredj and urUess the^e 
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B. 

FoBM OF NoTics from Lord to Tenant of his desire to 
Enfranchise under '' The Copyhold Axsts" 



Manor of 

in the County of 



I, 

of 

in the parish of in the ooontj 

of lord of the above manor, do 

hereby, parsiuint to the providonB of " The Copyhold Acts," gjiwo 
you notice of my desiie that the lands copyhold of the said manor, 
to which you were admitted, on or about tiie 
day of 18 shall be enfinnohiBed under 

the said Acts. 

Bated this day of 187 



To 



A tenant of the said manor of 



Note.— A copy of this notice should be sent to the Copyhold Com- 
missioners, with an endorsement stating when and how 
served. 



90BMS. 361 

c. 

FoBX of Appointment of Valuer by Lord under '' The 

Copyhold ActsJ 



i> 



Manor of 

in the County of 



I, 

of 

in the oounty of lord of the above manoTy 

do in pumianoe of the provinons of " The Oopjhold Acts," hereby 

appoint of 

my Taluer for the purpose of ascertaining and determining, under 

the proyisions of the said Acts, the consideration to be paid for 

the enfranchisement of the lands copyhold of the said manor, to 

which of 

was admitted tenant on or about the day of 18 

Dated this day of 187 



NoTB— A copy of this appointment'^ should beTorwarded to the 

Ck>pyhold OommiseionwB. 
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I. 

•AWARD OF VALUERS. 

Manor qf 



EnfrandUtement. 



AwABD or 



and 



as Yaluers in the matter of this Enfrancliisement. 



1. 27ie deelaration of th$ valuers mtut he annexed. — Se$ 

minute of i$^trucHon issued by the Commissioners. 

2. When the lord compels the enfranchisement and the 

consents to pay a gross sumj the tenant* s consent must 
heanneaed. 

3. When the rights reserved by the Act of 1852, Section 48, 
are included, the consent of the Lord must be annexed^ 

4. T?ie award sTiould be forwarded to the Commissioners ^ 
and the particulars of the same in writing be delivered to the 
Steward, and to the Tenant or his Solicitor, and the Commis- 
sioners should be informed tliat this has been done when the 
Award is sent in. These particulars are usually furnished by 
sending to each party a copy of the Award . 
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AWARD OF VALUEES. 



Manor of 

In the Gonniy of 

Enfranchisement. 



IN ihe matter of the above eniranohiaenieiit under " The Copy- 
hold Aoto," We of 

in the oonnty of 
the TBlaer appointed by and on behalf of 

of 
ihelordof the aaid manor, and of 

in the oovntj of 
the valuer duly i^pdnted by and on behalf of the said 

of 
a tenant of the manor, to determine the oonsideration to be paid 
for the enizanohiBement of the lands in the Bohednle hereonder 
written, to which the said 
waa admitted tenant on or about the 

day of 187 , having in all respeots 

complied with the pioyidonB of the said Acts, do hexeby determine 
and award as follows : that is to say— 
We determine and award that the compensation to be paid by the 

said 

fiB 
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o. 

RECEIPT FOR CONSIDERATION. 

Manor of 

in ikt Cduniy qf 

JEnfraiiuikiteMewL 



RECEIVED on the day of 

18 ofandfirom 



the som of £ 

being the oonmderation money for the enfinnchiaement mider 
'' The Ck>pyhold Acta " of the lands held of the aboTe manor, to 
whioh the said 

waa admitted tenant on or abont the day of 

187 



WiTKSSS, 



377 



TABLE 

For the Enfranchiseinent of Ordinary Copyholds of 
Inheritance subject to Arbitrary Fines. 



Tabli showing the Nninber of Years' purchase on 
the (a) Net Annual Value of Property proposed 
to be Enfranchised in respect of Fines (6). 



Ago of 


Number 


Neareot toIqc 


Age of 


Kvmber 


Neareot Talnel 


Oopyhold 


of 


In oterling 


Copyhold 
Tenant 


of 


in sterling 1 


Tenant 


Tenn' pnrohafle 




Tearo' porohaael money. | 






£ 1. d. 






« s. d. 


20 or) 




46 


8.700.882 


8 14 


under > 


8.000.000 


8 


47 


8.761.010 


8 16 04 
8 16 Ol 


20 ) 






48 


8.802.632 


21 ^ 


8.011.968 


8 2f 
8 6| 
8 7| 


49 


8.868.841 


8 17 OJ 


22 


8.022.666 


60 


8.906.266 


8 18 l| 


28 


8.088.186 


61 


8.966.788 


8 19 l| 


24 


8.044.470 


8 10^ 


62 


4.006.180 


4 If 


26 


8.066.761 


8 1 li 


68 


4.069.671 


4 1 21 


26 


8.071.101 


8 16 


64 


4.111.268 


4 2 2i 


27 


8.087.629 


8 19 


66 


4.162.808 


4 8 8 


28 


8.106.629 


8 2 1^ 


66 


4.218.888 


4 4 8 


29 


8.126.880 


8 2 6 


67 


4.264.790 


4 6 8i 


80 


8.146.782 


8 2 11 


68 


4.817.696 


4 6 4 


81 


8.169.810 


8 8 44 

8 8 10} 


69 


4.871.464 


4 7 6 


82 


8.194.621 


60 


4.426.120 


4 8 64 
4 9 7} 


88 


8.221.106 


8 4 6 


61 


4.481.697 


84 


8.249.669 


8 4 llj 
8 6 7| 


62 


4.687.282 


4 10 84 
4 11 10} 


86 


8.281.621 


68 


4.693.613 


86 


8.814.487 


8 6 84 

8 6 11} 


64 


4.661.009 


4 18 


87 


8.847.914 


66 


4.709.629 


4 14 24 
4,16 4 


88 


8.880.887 


8 7 74 


66 


4.768.830 


89 


8.416.716 


8 8 8 


67 


4.828.846 


4 16 64 


40 


8.449.796 


8 8 11 


68 


4.887.679 


4 17 9 


41 


8.486.078 


8 9 81 


69 


4.946.469 


4 18 lOf 


42 


8.622.686 


8 10 & 


70 


) 


48 


8.662.611 


8 11 8 


or 


} 6.000.000 


6 


44 


8.606.401 


8 12 n 
8 18 0| 


apwards 


) 




46 


8.651.664 









(a) In estimating the net annual Talne no deduction should be made 
for land tax. 

(b) See Rouse's Enfranchisement Manual, p. 116 and note. 
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• VwfA or towniUp. Wfi, the underagned, being persons repreeentiiig 

townBhipfl, pwiahfls, or at least one-third in value of all the interests in the 

bo. land above-mentioned, situate in the* 

of 

iOr ooontlai. in the Gountyf of 

N.B. AU iisnatiiroi > 

wider a power of attorn^ proposing, on behalf of ouTselves and of 

to ftny docQnmit. suut i« • i-v 

be in the wune of the the other persons interested, to inoloee soeh land, 
of auorn^ appraded under ''The Acts for the Inolosurei Exchange, and 
Sgned!' it auut^bTn! Improvement of Land," submit to the Indosnrs 
tuned. Ck>mmiB8ioners for England and Wales, the informa- 

tion in respect to such land and to the proposed 
indosure, vmtten as Answers to the forcing Ques- 
tions, and we believe such information to be comet : 
« And we hereby request the said Ck>mmisaon0r8 to 

certify in their Annual General Report the expedi- 
ency of such InoloBure. 

(Signed) 

To 0ie Indasure Commisnonen 
for England and Wales, 
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2. 



INSTRUCTIONS for effecting Exchanges nnder the 
provisions of "The Acts for the Inclosure, Exchange^ 
and Lnprovement of Land.^ 



fy 



These Instrudwns, modified accordingly to ■circum' 
stances^ will also be generally applicable to Parti- 
tions j and to divisions ofirUermixed Lands : and 
also to Exchanges of GUbe under the Tithe Acts, 



Evert Application for an Exchange muBt be aooom- 
panied by a Map or Plan and a Valuation of the ' 
lands proposed to be dealt with ; and in some cases a 
Re-apportionment of the Tithe Rent-Charge affecting 
such lands will also be necessary. 

Printed forms of Application may be obtained from xhe Application, 
the Office of the Inclosure Ck>mmissioners, No. 3, St. 
James's Square, London, and in aU cases the Appli- 
cation should he submitted in draft to the Ck>mmis- 
sioners, prior to its exeoution by the persons in- 
terested. 

When the lands to be exchanged form port of on 
estate, it is desirable, for the sake of identity, that 
the name of the estate should be given; — ^for the 
same reason, in the exchange of cottages, gardens, or 
pieces of land not known by particular names, the 
occupiers' names should be stated. 

When lands are in more than one parish, the lands 
of each parish must be kept distinct. 

Eyery parcel held under a different title, or for a 
different estate, as well as the land for which such 

CC 
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WITNESS our hands to the forcing i^kplieatioii this 

day of in the 

of our Lord one thousand eight hundred and 



The cofu&nt of ike Bishop of the Bioeeee, and Patron of the 
Benefice^ being necessary where lands are held in right of 
any Church, Chapel, or other Eeclesiasticcd Benefice^ should 
he given as follows : — 

We, the undersigned Lord Bishop of 

the Diooese of and 

of in the county of 

Patron of the Benefice hereinbefore mentioned, do hereby conaent 
to the foregoing application. 

(Signed) 



The consent of the lord of the manor, being necessary^to the 
exchange of copyhold or customary land, should be given as 
follows : — 

1, the undersigned of 

in the county of 
lord of the manor of 
aforesaid, do hereby consent to the foreging application. 

(Signed) 



FORMS. 393 



4. 



Form of AppUcatUm for a PaHition, 

I, the nndenigned, of 

in the oounty of being the person 

interested under the proTisions of " The Aots for the Indosure, 
Ezohange and ImpiOTement of Land," in nndiyided 

parts or shares in the Umds and hereditaments 
berunafler mentioned, and I the undersigned 

of being 

the person interested under the provisions of the said Acts in the 
remaining nndiyided part 

or share in the same lands and hereditaments, and being desirous of 
effeoting a partition, as hereinafter mentioned, hereby apply to yon 
to direot inquiries whether such proposed partition would be bene- 
fidal to the respectiye owners of such undivided parts ; and, in 
case you should be of opinion that suoh partition would be bene- 
fidal, and the terms thereof just and reasonable, to prooeed with 
the same under the provisions of the said Acts. 
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k* Form of application to exchange cattle-gates^ &c. 

L Form of Order of Exchange. 

m. Form of application to amend and award under 
a Local Act (8 & 9 Vict. c. 118, s. 152, and 
10 & llVict. 0.111,8.5). 

n. Notice of meeting to dispose of Bailway com- 
pensation money, under 17 & 18 Vict. c. 97, 
s. IS. 
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IV. 



THE COPYHOLD ACT, 1852. 

15 & 16 Vic. c. 51. 

An Act to extend the provisionB of the Acts for the 
commutation of manorial rights, and for the gradual 
enfranchisement of lands of copyhold and customary 
tenure. [30th Jwne 1852.] 

WHEREAS an Act was passed in the session of Parliament 
holden in the fourth and fifth yean of the rugn of Her 
pfTOsent Majesty Queen Victoria; intituled an Act for the oommu- 4^5 yitu 
tation of certain manorial rights in respect of lands of oopyhold ®* ^' 
and customary tenure, and in respect of other lands subject to such 
rights, and for fiidlitating the enfranchisement of such lands, and 
for the improvement of such tenure : And whereas the said Act 
was amended and explained by an Act passed in the session of 
Parliament holden in the siztii and seyenth years of the reign ^ . ^ ^^ . 
of Her present Majesty (a), and by an Act passed in the session c 83. 
of Parliamemt holden in the seventh and ^ghth years of the reign ^ m. 
of Her present Majesty : And whereas it is expedient to extend 
the provisions of the siud Acts in manner herein-after provided : 
May it therefore please your Majesty that it may be enacted ; 
and be it enacted by the Queen's most excellent Majesty, by and 
with the advice and consent of the Lords spiritual and temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

(a) See b. 64 of this Act. 
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chised ander the powen of this Act, sabjeet to which the land is 
enfranchised, and may specify any place, to be agreed upon b e tween 
the parties, as the place of payment of the principal mon^ and 
interest charged by the certificate ; and, if the parties so agree, or 
the said Commissioners shall so direct as aforesaid, such certificate 
may provide that such principal money, or any part or parte therooD 
shall continue upon the security of such certificate for any term or 
terms of years, period or periods, in such certificate mentioned, not 
exceeding ten years, and the lands charged thereby may be described 
by reference to the enfranchisement thereof under the said Acts, 
or otherwise, as the Commissioners may think fit ; and such oerti> 
ficate may be in the form set forth in the schedule to thisAct, or in 
such other form as the parties, with the consent of the Commts- 
sioners, may think proper, and shall be entered on the court rolls 
of the manor (a). 

^^^^1^1^ Xni. Such certificate, and the charge thereby made, shall be 
fenbie bj transferable by endorsement of such certificate, and such oidorse* 
mmxT' ™^^^ °^7 be in the form set forth in the schedule to this Act, or 
to the Uke effect (b). 



stamp <m 
oertlflioiitM. 



Gommifl- 
tioneiBinay 
correct any 
error tb 
award, Ao. 
after notioe 
to parties 
intereated. 



XIV. Every certificate of charge and transfer thereof issued or 
made under this Act shall be chargeable with the likestan^ 
duties as are chargeable in respect of otheri^mortgages and tnnsfen 
thereof (c). 

XV . It shall be lawful for the said Commissioners to correct and 
supply any manifest error or omission in any award, or in any 
deed of enfranchisement or charge under this Act, or any other 
instrument authorised by this Act to be made or issued by the said 
CommissionerB, after such notice to the parties interested as the 
said Commissioners shall deemjsufficient ; provided that no such 
error or omission shall be corrected or supplied more than five years 
after the execution of any such award, deed, or instrument. 



XYI. In making any valuation under^this Act the valuers shall 



Valoarto 
take par^ 

Uoaiar ctr- take into account the ficicilities for improvement, customs of the 

conifltances 

of the caeea 

intooon- 

aideratUm. (a) Repealed as to fatore cases, by the Act of 1858, s. 2. 

(b) See last note. 

(c) See last note 
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manor, fines, heriots, reliefe, quit-rentB, chief-rents, escheats, for- 
feitures, and all other incidents whateyer of copyhold or customary 
tenure, and all other ciroumstances affecting or relating to the land 
which shall be included in such enfranchisement,, and all advan- 
tages to arise therefrom, and shall make due allowance for the 



XYII. In case such enfranchisement consideration, or the interest iCooDride- 
thereon, shall not be paid at the time stipulated or provided p^J^^'^the ^ 
for payment thereof respectiyely, the lord or other person for the fordm|^_ 
time being entitled to the benefit thereof shall become entitled to gig^ 
the rents and profits of the land in respect of which the same en- 
franchisement consideration or interest shall be due ; and it shall 
be lawful for such lord or otherperson to proceed to obtain posession 
of the said land, or the rents and profits tiiereof, in like manner as 
if the land had remisdned unenfranchised, and b^g lawfully seised 
into the hands of the lord for some de&ult of a tenant ; and all the 
rights and remedies by the said recited Acts or any of them given 
for the recovery of rentcharges, sums of money, and other pay- 
ments, shall be applicable to the sums of money, interest, and 
payments payable under this Act, in the same manner as if such 
consideration had been a consideration for an enfranchisement 
under the said Acts (a) . 

Xvill. Where any lord or other person for the time being Landioob- 
entiUed to the benefit of any enfranchisement consideration, or the ^^ may be 
interest thereof shall have obtained possession of the land under ^^^^^^J^ 
the powers and provisions of the said recited Acts or this Act, it seven yean, 
shall be lawful for the said lord or other person as aforesiud to let 
such land, or any portion thereof, for any period not exceeding 
seven years, in possession, at such rent as can be reasonably obtained 
for the same; and the restitution of such land, on payment or 
satisfiu^ion of the money due, and of all costs and expenses shall 
be subject and without prejudice to any such lease. 

XIX. The steward for the time being of any manor of which sj^J^ 
anylands enfranchised under this Act shall be parcel shall, on ttonto 
every such enfranchisement, be entitled to reowve from the tenant, ^;;ii"„P5' 

deed of 
cnfran. 

(.) S«. Act of 1841, M. 47, 48, 49, 61, 70. «>d Act rf 1848, ». 8, 10. ?>— «•^ 



416 APPEKDIX. 

of money, may by a ample entry on the court toUb of tbe manor, 
and for whioh entry the steward shall only charge such a aom tfi 
the said GommissionerB shall direot^ be charged, togetiier with 
interest for the same at the rate of fonr ponnds per centum per 
annmn, on the lands enfiranchised, in sach manner as to the 
said Commissioners shall seem fit and proper : proyided always, 
that any gross sum or rentoharge constitoting the oonadention 
for any such en&anchisement shall have priority over any som 
80 charged for expenses (a). 

Oanllnm. XXXTTT. The confirmation under the hands andjseal of the 
award be Commissioners of any awards or the ezecation by tiie Oommis- 
m'to^tM^* sioners of any deed or instrument whereby any enfranchisonent 
prw>f of shall be effected under the said Acts or this Act, shall be conda- 
ceedingB sive evidence that all the directions in relation to the enfrandiise- 
^IS, ^^ ment intended to be effected by means of such award, deed, or 
instrument, which ought respectively to have been obeyed or per- 
formed previously to such confirmation or execution respectively, 
have been obeyed and performed ; and no such award, ^deed, cr 
instrument shall be impeached by reason of any omission, TniBtake, 
or informality therein, or in any proceeding relating thereunto, or 
on account of any want of any notices or consents required by 
the said Acts or this Act^ or on account of any defects or 
omissions in any previous proceedings whatever in the matter of 
such enfranchisements. 

After oon. XXXIV. From and after the final confirmation of any schedule 
apportiloQ. of apportionment under the said recited acts and from and after 
^^cl^of ^^^ ^^ enfranchisement of any lands under this Act or the said 
enfran. recited Acts, the several lands included in any such enfranchise- 
tiie^raatom. ment shall thenceforth cease to be subject to the customs of boroogh* 
of ^eTcen? -B^gl^sh Or gavelkind, or to any other customary mode of descent, 
to ceaae, or to any custom relating to dower or freebeuch or tenaiM^ by 
lands to the curtesy of England, or to any other custom whatever ; and i^ 
tobesabjec^ the laws relating to descents or to estates of dower or estates by 
to dower the curtcsy of England which shall for the time being aSeot and 
In likeman^ ^ applicable to lands held in free and common socage shall 
fx«eh*id thenceforth affect and be applicable to the lands included in every 

laodii. 

(a) Repealed as to future cases by the Act of 1868, s. 2 ; and see ss. 

21. to37. 
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saoh enfinnchisemeiit : provided alwaySi that nothing heron oon- 
tai&ed as to curtesy or dower or freebench shall extend or be 
applicable to the case of any person who shall haye been mar- 
ried before such enfranchisement shall haye been completed : 
proyided always, that nothing in this Act shall affect the costom 
of gavelkind as the^gsame now exists and prevails in the county 
of Kent. 

XXXY. Notwithstanding anything herein contained, it shall ^J^JJJI^^ 
be lawful for the commissioners from time to time to suspend h*^* vom 
any proceeding under this Act for the enfranchisement of any proeeedings 
land, where Jany peculiar circumstances render it impossible, in 
the opinion of the said commissioners, to decide on^e prospective 
value of the^lands to be affected by such proposed enfranchisament, 
or where any especial hardship or injustice would unavoidably 
result from any compulsory proceeding: provided always, that 
when the said commissioners shall so suspend any proposed en- 
franchisement they shall state the reasons of such suspension in 
their general report, which shall be laid before Parliament as 
directed by the first recited Act. 

XXXVI. In all cases in which tiie person for the time bdng ^^J" «u 
entitled ko the receipt of any rentoharge under the said recited rent charge. 
Acts or this Act shall be entitied thereto for a limited estate or 
interest only, or shall be a corporation not authorised to make an 
absolute sale of such rentoharge otherwise than under the provisions 
of this Act, it shall be lawful for such person, with the consent of 
the said commissioners, testified under their hands and seal, or, in 
the case of caverture, infancy, idiotcy, lunacy, or other incapacity, 
with the consent of tiie husband, guardian, committee, or trustee of 
such person so under disability, to sell and transfer such rent- 
charge, the payment for which shall be made in manner herein- 
after mentioned. 

XXXVn. In every case in which a rentoharge is payable under Owmmtoj^ 
the provisions of the recited Acts or this Act the commissioners ceriUy jbe 
shall upon the request of the owners of land chargeable with such oonddera- 
rentcharge, or any of tiiem certify under the hands and seal of p'^^l 
the commissionerB the sum of money in consideration of which tion- 
such rentoharge, may be redeemed ; and when it shall appear to 

E£ 
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Gop^old Act, 1841." " The Copyhold Act, 1843/' "llie Copyhold 
Act, 1844," or " The Copyhold Act, 1852," as the case may be. 

2£ai& LV. PioTided always, that nothing herein contained shall inter- 
chiiement ' fere with or prevent or impede the enfranchisement of any lands 
^"J^lf^^ whatsoever which may be enfranchised irrespectiye of this Act, 
orpowmin where parties competent to do so shall sffree on such enfranchise- 

other Aeti « f » »». 

of pttUa. ment, or the ezeroue of any powers contained in any other Acts or 
Parliiunent. 
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No. 1. 
Form or Dno or ENntANCiasEiBNT. (a). 

This Indenture, made the day of in the year 

between A.B.j lord of the manor of of the 

one part, and C.l). of in the county of a 

tenant of the said manor, of the other part : whereas on or about 
the day of the said {tenani] was admitted 

tenant to the lands parcel of the said manor described in the 
schedule hereto, upon an absolute sunender passed to his use by 

[or by virtue of a baigpun and sale from 
or by virtue of the will of 
or as customary heir of a»the ease may 6e] : 

Now this indenture witnesseth, that in consideration of the sum of 

pounds sterling by the said Itenanf] to the said 
[lord] now paid, the reoapt of which the said [lord] hereby ac- 
knowledges [or in consideration of the rentohuge to be reserved 
as ihe ease nuty fte], he the said {lordly in exercise of any power 
pven him by the said Copyhold Acts, or any other power what- 
soever, and with the consent of the Copyhold Commissioners 
hereby enfrandhises and releases unto the said \tenanfl, his heirs 
and assigns, all the lands to which the said \ienan(] was so ad- 
mitted tenant as herein-before redted, and which are described in 



(a) Aathoriied bj s. 11 of this Act, which is however repealed is to 
futore cases bj the Act of 1868, s. 2. 
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tarA or YTL And whereas in many manors heriots are by custom doe 

compels- and payable to the lord by tenants of freehold or costomary firee- 
ment^* hold lands holden of such manors : be it enacted, that at any time 
httliota' ^^^^^ ^"^^ ^^ heriot shall be dae and payable with respect to any 
such freehold or customary freehold lands, it shall be lawful for 
the lord or the tenant to require and compel the extinguishment of 
all such claim to heriots, and the enfiimchiseraent of the lands 
subject thereto, in the same way as if such lands were copyhold ; 
and the same proceedings shall thereupon be had as are her^n and 
in the Copyhold Act, 1852, mentioned with reference to the en- 
franchisement of copyhold lands, or as near thereto as the nature 
of the case will admit. 

Mode of Vill. When any lord or tenant shall, under the previsionfl of 

compuinry ^® Oopyhold Act, 1852, or of this Act, require the enfrancfaise- 
^hbemiiiiti. ^^^^ ^^ ^^7 ^^ ^^^^ ^^ ^ manor, he shall give notice in writing 
(the lord or his steward to the tenant, or the tenant to the lord or 
his steward,) of his desire that such land shall be enfranchised ; 
and the consideration to be paid to the lord for such enfranchise- 
ment, and also the sum to be paid to the lord in respect of such fine 
or heriot as mentioned in the last proceeding clause, shall, unles 
the parties agree about the same, be ascertained under the direc- 
tions of the Copyhold Commissioners, and upon a valuation to be 
made in the manner following ; that is to say. 

Where the manorial rights to be compensated shall consist only 
of heriots, rents, and licenses at fixed rates to demise or fell 
timber, or any of these, or where the land to be enfranchised 
shall not be rated to the poor's rate at a greater amount than 
the net annual value of twenty pounds, then the valuation 
shall be made by a valuer to be nominated by the justices at 
a petty sessions holden for the division or place in which the 
manor or the chief part thereof is situate ; provided that no 
justice, being lord, either in whole or in part, of such manor^ 
shall take any part in nominating such valuer ; subject, how- 
ever to these provisoes: first, that if the parties agree to 
recommend to the Commissioners any person to be the valuer, 
such person shall be nominated by the Commissioners; 
and second, that either party may, upon paying the charges 
of his own valuer, have the valuation made as next herein- 
after provided. 









'^C'*^,*^^" pool's rat 
^ S ^W - "^"^ "^ twent\ 
i^'i^^'' of the Bum to be 
(^ N^ feriot ae meutioned 
* A* "" ahaIJ,iinIeB8tho 
t^ «<«de bjr two TOluerB, 
^l^jTj'tiar fay the tenant; 
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(^^'"■©an tfaent eball bo 
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the Talue of land oonreyed as oonmdoation, or of oon&deiation or 
oompenaation money, or of purchase monej, or of the expenses 
of purchase and oonveyanoes, shall be a first charge on such manor 
or land, and shall have priority over all mortgages, charges, and 
incumbrances whatsoeyer affecting such manor or land, (except 
tithe commutation rentcharges, and any charges or rentchaiges 
which may have been or shall be chafed upon the same huad 
for the drainage thereof, by rirtue of any of the statutes in that 
behalf,) notwithstanding the actual priority in point of date or 
anterior title of Huch mortgages, charges, and incumbrances ; bat 
any moneys already invested or previously secured orchaxged 
thereon may be continued on the security of the same, not- 
withstanding the iropodtion of the said chaige under this 
Act. 



Charge not 
to merge. 



XXXIY. Any such certificate of charge may be taken by any 
person, although he may be the lord or tenant or owner of any 
manor or land charged thereby ; and the same shall not merge in 
the freehold, unless the owner of such charge shall, by endorsement 
upon the certificate of charge or otherwise, declare in writing that 
it is his will that such charge shall merge and cease. 



Boma 
obarged 
how to be 
rccorered* 



Lend 

charged 

with 

enfran- 

cbiiteinent 

conaldera- 

tiona a» on 

mortgage 

in fee. 



XXXV. The owner for the time being of a certificate of dbazge 
shall, in respect of any payment in the nature of interest or instal- 
ment that may become due under the certificate! have the same 
remedies and be subject to the same conditions in the recoveiy 
thereof as are by the Copyhold Acts provided in respect of rent- 
charges ; and for & further and additional remedy in that behalf, 
and in respect of any payment in the nature of interest, or of a 
periodical payment, or of an instalment, or of a gross principal sum 
that may be secured by the certificate, the manor or land shall firom 
the date of the certificate stand charged with the respective sums 
mentioned in such certificate to be payable, and until such payment 
the owner for the time being of the certificate shall be deemed to 
stand seised of the manor or land as a mortgagee in fee thereof 
and it shall be lawful for the person so seised from time to time to 
adopt such means and proceedings as a mortgagee in fee of freehold 
land is entitied to, for the enforcing payment of principal sums, or 
interest, with the like right to obtain payment of all attendant and 
incident costs and expenses. 
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XXXV I. A oertifioate of charge may be in the foim follow- Formof 

s_ eertifloate 

"■o • of charge. 

We, the Copyhold Commissioners, do hereby certify, that the 
land mentioned in the schedule to this certificate is charged 
with the payment to A.B,, his executors, administrators, or 
assigns, [or " to the lord of the manor of for the 

time being," as the case may ft«,] of the following series of 
periodical payments ; that is to say the sum of £ 
payable on the day of A.D. ; the 

further sum of £ payable on the day of 

A.D. &o., [or " with the principal sum 

of £ with interest thereon after the rate of 

per centum per annum, the principal to be repayable in manner 
following ; that is to say," state the temu] ; and we do further 
certify that this certificate of charge was made in respect of con- 
sideration money [or in respect of expenses] ; and further, that 
after payment of the series of periodical payments above men- 
tioned [or after payment of the principal money hereby charged, 
and all arrears of interest due thereon,] this certificate shall be 
void. In witness whereof we have hereunto set our hands and 
the seal of the said commissioners, this day of , 

A.D. 18 

The Schedule, 



' KF, 



XXXvll A transfer of a certificate of charge may be in the Form of 

X i* 11 • o if trannfer of 

form following : certuusate. 

* 1 A.B.oi hereby transfer the within certificate 

* of charge to CD. of 

' Dated this day of A.D. 

' a.b: 

XXX V ill. When land is held in undivided shares the person (hnm of 

for the time being in receipt of at least two thirds of the value of V^2^I?^ 

the rents and profits of such land shall be the *' tenant " of aooh ded siiar«» 

land for aU the purposes of ** the Copyhold Acte." •*^tcnaat*' 
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Abandonment, of costomaiy rights . 


• 


196 


of rights of commoni 


• 


230 


Abbey Lands, snireys of, when evidence, 


• 


268. 


Acta of Pariiament, customs when altered by, 


• 


10,24 


what statutes apply to copyholds, 


• 


110 


role as to general statutes, 


• 


110 


Acts extended in favour of copyholders, 


• 


112 


Admittance 






on voluntary giant, 


m 


65, 67 


on surrender, 


• 


67 


express or implied. 


69, 62, 63 


, 70, 139 


general or separate. 


60, 61, 


164, 260 


separate when necessary. 


• 


61, 260 


though several in one instrument. 


• 


60, 260 


order to be followed, 


• 


164 


lord, when compelled to make 


10, 78, 74 


may be by attorney, 


• 


72, 79 


but only by permission, 


• 


72 


tenant not compelled to take, 


• 


74 


except by special custom, 


74, 


188, 140 


must be enrolled, 


• 


69, 140 


even if made by implication, . 


• 


69 


who may make, 


• 


139 


steward's authority to make, . 


• 


69 


must accord with surrender, 


• 


61. 162 


trusts when noticed in, 


• 


27, 78 


seizure qtumsque to compel, 


• 


140 


forfeiture in default of 


ft 


140 


re-admittance when required, 


• 


74 


^ucnuquet nature of, 


• 


88,170 




867, 


260, 262 


GO 







456 



TNDBX. 



Conreyuice of copyholds, general rale. 


. 8, 55 


of cofltomarj freeholds. 


6,58 


of tenant-iight hud, 


. 6, 58 


of copyholds proper. 


55 


of copyhold seyered from manor, . 


2, 15, 55, 90 


of eqoitahle estate, 


70,90 


of married woman's estate, 


91 


of contingent estate. 


. 68, 91, 92 


Co-parceners, nature of then* estate, 


27, 74, 1T9 


oonTeyanoes and releases by. 


27 


admittance of, . 


74, 148 


admittance how compelled, 


143 


fines and fees payable by, 


169, 174, 177, 262 


services how disdiarged by. 


179 


Copyhold, origin and nature oi tenure. 


1,4,6 


copyholds proper. 


5 


customary freeholds. 


8,« 


tenant-right lands, 


6 


a. Su^feets of copyhold tenure 




general rule, • 


15,22 


customary manors, 


15 


underwood or herbage. 


16 


fairs, markets, &c 


16 


not incorporeal hereditaments, 
new copynolds from wastes. 


16, 19, 21, 22 


17 


foreshore or riyer-bed, 


17 


shares in common fields, 


17 


separate pasturage, 


17 


tonsure of meadows, 


18 


dole-woods. 


18 


sheep-heaves, 


18 


fold-course or sheepwalk. 


21 


not tithes impropriate, 


19 


b. Customs o/, 




general and particular, . 


22 


requisites of custom. 


. 28,24 


e. Betatee in. 




rerersionary, custom as to. 


26 


contingent, rule as to, . 


27 


undivided estates. 


27 


equitable estates. 


27 


constructiTe and resulting trusts. 


28. 29, 49 


terms of years in. 


80 


shifting and springing uses, . 


81 


what estate may 1^ granted in copyholds 


1, 26, 81, 44, 48 


where a fee-simple, • 


81 


or only customary entail. 


81 


or estates for lives or years, . 


. 81,48 


maximum of estate how determined, 


81 


less estate may be granted, 


. 81,48 
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d. Estaisa in eopyhold$ of inheritance, 




customary fee-simple, 


32 


conditional, qualified, or base fee, 


32 


customary entail, 


3d 


Ufe-estatee, 


89 


by custom or act of party, 


89 


tenancy pur autre vie, 


89 85, 87 


general occupancy. 


40 


special occupancy. 


. 40,49 


descendible freehold. 


41 


quasi-entail. 


41 


diattol interests. 


41 


leases for years, 


42 


tenancy at will, 


48 


creditor's estate by elegit, 


44 


See Entail 




«. Ettatee in copy holde for Uvea 




West ot England tenure. 


46 


lives in possession or rerersion, 


46,46 


lives successively, 


47 


lives jointly, . . . . 


47 


for one life only, . 


47 


for joint-lives of lord and tenant, . 


47 


power of first life to bar the others, 


48 


what estates may be granted. 


48 


special occupancy, 


49 


resulting trusts, 


49 


right of renewal* 


. 60, 211 


of nominating successor, 


60, 211 


preference in renewal, 


61 


option of renewal, • 


61 


renewal by trustee. 


61 


8ee CoPTHOLDS fok Lnrsa and Tbman 


T-KIOHT 


/. Eatatea in ecpyholdafor yeara 




conventionary estita, 


68 


light of renewal, • 


62 


terms not renewable, 


62 


See COPTBOLDB FOK Yba&8 




g. Conveyance ofeopyholda 




CDstomary methods. 


66 


statutory conveyances. 


. 65,94 


severed copyhold how conveyed, . 


2, 15, 55, 90 


of equitable estate. 


90 


by surrender in what cases, 


90 


assignment. 


. 90,01 


bsrgain and sale, 


90 


deed of married woman, 


91 


righto of entry, 


92 


contingent and fntve estates, 


92 


release when used, 


92 


lease for years, 


93 
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INDEX. 



of oonTeying estates of nuurried woman, 

to pass fee by special words, 

to compel admittance, 

to take proTiaional admittance, 

customs of descent, 

extend to what estates, 

customs of fireebench, 

of customary curtesy, 

of guardianship, . . . . 

of customary fines, 

heriot-custom, 

customary relief, 

Toid custom as to fines on alienation, 

customs to have trees and mines, . 

void if claimed by mere tenant for lives, 

customs of taking common, 

when void for uncertainty or destractiTeneas, 

customs to regulate commons, 

to make indosures from wastes, 17, 79, 238, 

unlimited custom of indosure void, 

customs of manorial courts, 

customary fees of officers, 

evidence of custom, 

effect of commutation on custom, . 

effect of enfranchisement. 
Custom of Husbandry, tenure by, 
Customs, Local, Abiuger, Surrey (borough-English) 

Acton, Midd. (descent), 

Barnes, Midd. (descent) 

Battersea, Surrey (descent) 

Border counties (border-service) 

Brookham, Surrey (borough-English) 

Cheltenham (descent, freebench) 

Chester (descent) 

Colley, Surrey (borough-English) 

Compton Westbury, Surrey (borough-English) 

Cornwall (conventionary estates) 

Cranley, Surrey, (borough-English) 

Cumberland (tenant-right) 

Dawlish, Devon (copyholds for lives, freebench) 

Dorking, Surrey (descent,) 

Dorset, (cattlegates) 

Down, Midd. (descent) 

Dunsford, Surrey (borough-English) 

Durham (indosure, tenant-right) 

Ealing, Midd, (descent) 

Exeter (descent, &c.) 

Framfield, Sussex, (descent, freebench, heriots) 

f^ilham, Midd. (descent) . • 

Grimshall, Surrey (borough-English) . 

Hackney (descent, indosure) 



65 

69 

74, 140, 143 

88,170 

117 

123 

146 

153 

112, 156 

159 

180 

190 

188 

210 

211 

21S 

219 

221, 241, 245 

287, 247, 253 

. 17,250 

240,247 

86, 256, 816 

22,24,277 

147, 156, 294 

811 

6 

120 

120 

120 

120 

6,277 

120 

121,149 

117 

120 

120 

62,297 

120 

6 

47, 189 

119 

18 

120 

120 

6,250 

120 

117 

121, 149, 187 

120 

120 

117, 249, 250 
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HampstMd (indoture) 

Hanrow (fines) 

Hemel Hempstead. Herts (heriots) 

Isleworth, Midd. (desoe&t) 

Kent (copyholds) 

Kent (gavelkind), 9, 10,11,115,126,1^,151 

Lambeth (fines) 

Lancashire Oversands (tenant-right) 

London (customs of) 



Mayfidd, Sussex, (descent, freebench, heriots) 121, 149, 186 

Middlesex (customs in) 

Mile End (descent) 

Milton, Surrey (descent) 

Mineral districts (customs in) 

Mortlake, Surrey (descent) . 

Netley, Surrey, (borough- English) 



Northern Counties (fines, cattlegatet, minerals, &c.) 

18, 47, 
Northumberland (tenant-right) 
Norfolk (intermixed lands) . • 

Nottingham, (borough-English) 
Oswaldbeck, Notts, (descent) 
Paddington, Surrey, (borough- English) 
Portland (descent) 
Putney, Surrey (descent) 
Richmond, Surrey (descent, fines^ 
Sheen, Surrey (descent, indosure) 
Shere Eborum, Surrey (borough-English) 
Shore Vachery, Surrey (borough-English) 
Sussex (descent, cattleg&tes, &c.) 11 

Suffolk (intermixed lands) 
Sutton, Surrey (borough-English) 
Stepney (descent, inclosnre) . 
Taunton Deane, Som. (customs of) 

81, 84, 122, 
Thombury, Glouc. (freebench) 
TowerhiU, Surrey (borough-english) . 
Trelleg (descent) 

IVnemouth fborder-BerTioe, descent) 
Urchenfidd (descent) 
Usk (descent) 

Wandsworth (descent, inclosure) 
Wareham (descent) 
Westcott, Surrey, (descent) 
Western counties, (customs in) 
Wimbledon, Buirey (descent) 
Windsor Forest (inclosures) 
Worcester, See of (copyholds for lives) 
Yetmlnster, Dorset (customs of) 
Yorkshire (tenant-right) 



250, 252 
103 
118 
120 
119 

,150,158,269,294 
108 

158 



118, 120, 250 
117 
119 
28,277 
120 
120 



109, 160, 210, 227 

6 

61, 100 

7 

117 

120 

117 

120 

120, 168 

120, 250 

120 

120 

61, 109, 119, 118 

61, 109 

120 

117,247,249,250 

128, 148, 155, 250 

149 

120 

117 

6,128 

117 

117 

120,250 

117 

119 

44, 46, 109 

120 

260 

46 

60, 81, 168 

6 
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TKDEX. 



Enrolment, 

of diBentefling twimiioe, 
of copyhold Msnnnoes, 
of ooDTejanoefl to charitable lues, . 
of deriae of copyholda, 
of discharge of mortgage, 
of oonveyance onder Lands Clauses Acta, 
of coDTejance under Land Tax Acta, 
Sm Court-rolls 

EntaOt 

of copyholds when permitted, 

in some manors the highest estate, 

how barred formerly, 

legal estate how barred, 

equitable estate how barred, 

enrolment of assurance, 

office of protector, 

effect of limited disposition, 

disposition of married woman, 

^tton-entail what, 

does not need disentailing assurance, 

evidence of custom to entail, 

of custom to bar entail, 
Entiy, right of, 

upon a forfeiture, 

conreyanoe of, 

derise of, 

descent of, 

when according to custom, 
Epiioopal estates, 

boundaries ascertained in, 
Equitable estate in copyholds, 

have what customary incidents, 

equitable entail, 

oonreyance of equitable estates, 

no freebench in, 

curtesy when allowed in, 

no heriot due for, 

no escheat of, 

may be enfranchised. 
Equitable mortgage, 

&« MORTOAOn 

Equity of redemption, 
descent of, 
mortgagee, when entitled to, 



94. 25, 88, 280 
75, 86, 281 
. 68,69 
86 



09,178 
880 



Escheat, 



freehold lands subject to, 
gavelkind land free from, 
customs how affected by, 
escheat of copyholds, 
banred by lapse of time, 



81 

84 

84 

84,85 

85,86,88 

85.87,88 

. 86,87 

87 

41, 85, 124 

41 

280 

280 

. 2,209 

91 

85 

124 

124,125 

296,807 

814 « 

27,28 
84, 85, 62 
88 
150 
154 
182 
200 
296 



127 
200 

10, 11, 18 

10 

116 

200 

200 
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requires exprera commntatioii, 
compensation on enfranchisement! 

Escaafpe, tenure by, 

Essoign, for not attending conrt, • 

Eatoyers, copyholder's right of, . 
common of estoyers, 

Eyidence, 

(a) evidenee of reputation, 

most be post litem motam, 
to prove cnstom, 
or boundaries, 

existence, extent, or rights of manor, 
extent of old and new inclosures, . 
old surveys admitted as. 
maps, terriers, &c. 
manorial surveys and presentments, 
(i) declaration against interest, 

private surveys and records admitted i 
(c) presumptions, 

of release of common or easement, 
that land in Kent is gavelkind, 
of ownership of minerals, 
of shore belonging to the Grown, . 
that old tenure continues, 
that copyhold is enfranchised, 
that unvaried rent is quit-rent, 
(rf) effect of records, 

parliamentary survep, . 
surveys of abbey-lands, 
copies when admitted, 
inquisitions post mortem, 
crown grants on Patent Rolls, 
surrenders of abbey -lands, 
licences and pardons for alienation. 
Duchy of Lancaster records, . 
land revenue records, 
surveys by Statute Extenta ManerU, 
(«) eourt'roUs, &c. 

effect of entries on roll, . 
statement of customs, 
ancient writings kept with, 
of copies of court-roll, 
of drafts and minutes for entries, 
{/) ofpartietUarfiaets, 

of copyhold tenure, 

of tenant-right estate, 

of tenure in free alms, 

in burgage, 

in gavelkind, 

in ancient demesne, 

that land was disgavelled, 



291 
829 
6 
244 
209,210 
221, 232, 285, 286 



273 

278 

271 

270, 271, 274 

271 

273, 474 

273, 274 

278 

276 

230,231 

11, 269 

271 

271 

276 

276,290 
276 

268, 273, 276 
268 
268, 273 
269 
270 
270 
270 
274 
275 
874 

277, 279, 281, 288 
218, 277 

278 
281, 282 

282 

. 2,266 

6 

265 

269 

. 11, 269 
269 

. 7,267 
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in oopjholdt for liTes .... 47, 149 
conToyances by . 29, 40, 56, 177 

surrender supplied against .71 

admittance of, . 74, 176 

fine and fees paid by 164, 167. 174. 176, 177, 257, 262 

heriot when paid by . . . 182 

widow has freebench when , . 149 

services how performed by . . 179 

estate of, how servered . .27, 40, 84, 85 

enfranchisement of ... 895 

enfranchisement where Crown and subject hold jointly 289 

Jointure in bar of freebench . 158 

Judgment-debt 

copyholds taken under . . 44, 71, 111 

fine paid by creditor . . 171 

ancient demesne taken under . . 268 



K 

Knight-MTfice, tenure by . 6, 7, 11 



Land Tax Redemption Acts 64,880 
Lands Clauses Acts 

conTeyance of copyholds under 64, 99, 111, 177, 178 

enfranchisement imder ... 99, 880 
Lease of copyholds 

under custom . . . . 42 

with licence . . 48> 43, 97,165 

subject to Local Registry Act .94 

forfeiture for making, without- licence . 907 
Leases and Sales of Settled Estotes Acts 

copyholds within proTisions of . . 44^ 65, 97 
Licence to lease 

given under power of leasing .97 

exempt from stamp duty ... 888 

fine when payable for . » . 158 

not required for assignment or under-lease 48 

Limitation Acts 151,192,196,197,189 

Local Registry Acts . • • . 92 

Lords-farmers of church lands . .44 

Lot-meadows, copyholds in •. . 65,78,141 

Lunatic, conveyance by . . 56, 57, 64 

admittance of . . . .78, 141 

protected against forfeiture • 74^ 197, 209 

removal of lunatic trustee 
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M 

iCagna Charta 
Manor 

definition of 

necessary inoidents of manor 

manor by repntation 

lordship in g^ross 

antiquity of manors 

rectory manors 

ambit of manor 

copyholds parcel of 

manor may be a oopyhold 

eyidence of existence of 

evidence of bonndaries 

when divisible 

how suspended and revived 

severance of copyholds Irom 
•^arket/franchise of holding 

descent of profits of 

requires express commutation 

and express enfhmchisement 

terms of enfiranchisement 
Married Woman 

conveyance of copyholds by 

not to be by attorney 

may be attorney . 

cannot take direct from her husband 

voluntary grant by 

husband's interest in her estates 

testamentary appointment by 

surrender to use of her will 

disentailing assurance by 

acting as protector of settlement 

disposal of equitable estate by . 

release of right to freebench by 

admittance of 

protected from forfeiture 

enfranchisement of lands of 
Minerals 

customs relating to .28, 

reserved on exchange 

ownership of in copyholds 

how determined 212, 

may belong to lords in freeholds 

rights of taking on wastes 209, 217, 221, 228, 

lord's reserved rights on wastes 

waste committed by taking 

require express commutation 

and express enfranchisement 

casements in aid of reserved rights . 
'rights^of sur&oe-owner after enfranchisement 

II 



110 

11,18 

11, 239, 280 

12 

12 

12 

12 

16 

2, 6, 19 

16,16 

270 

271, 272 

12,18 

12 

16, 16, 68, 90 
14, 276 
126 
291 
817 
829 

66 

66 

66 

67 

66 

42,66 

85 

86 

37,91 

87 

90,91 

90, 162, 153 

78, 141 

141, 209 

295, 325 



210, 211, 277 

106 

210,211 

218, 271, 272 

210,271 

283, 235, 236 

222, 228 

203,205 

291 

8)7, 329 

222, 313 

818 



4-84 



INDSX. 



ta parehaser, to Bave double fine 

of attorney, for Boirender or admittance, 

of leasing, includes licence to demise 

▼ested in tarosteea by order 

of nominating tvceeuor 42j 

Prefeienoe in renewal of copyhold 
Preaeription Act, claima imder 
Preaoription, claims by . 

offranchiaea 

ofaea-ahore 

of common by freeholders 

by copyholders oatside the manor 

of common of vicinage 
Preaentment of homage 
Private Act, copyholds how affected by 
Privileged villeinage 
Proprietor, in oopyholda for Uvea 
Protoctor of settlement, office of 
Provisional admittance 
Pablic pnipoaea, conveyance of copyholds for 
PuTchaaer, deecent to be traced from 

for value how protected 

rights of befoae admittance 

aearohea to be made by 
Pure villeinage 



88 

66,72,78,79,82,141 

. 48,»7 

96 

60, 81, 168, 169, 211: 

51, 107, 211, 296 

28, 211, 219 

28, 211, 278 

14, 241 

14,271 

216, 218, 220 

216 

218, 219 

61, 264, 274^ 282 

100, 111 

.8,4,6 

49 

86, 87, 88 

88,170 

64,93,880 

180, 131 

71 

70, 76, 79 

76 

4,6^ 



Q 



Qualified fee-aimple 

Quantum of fine how ascertained .60 

Qttan^MA mtfrui/, when lindt of stewaxd's fees 
Quarry 

when copyholder may open 

opened by owner of waste 

copyholder may use when . 217, 

« lord's rights in, to be expressly commuted 

and expressly enfranchi^ 

terms of enfranchisement 
QuoM-entail of copyholds 

Quast-fee-simple in copyholds . . ' 

Queen Anne's Bounty 
Quia Emptoree, Statute 
Quit-rent, copyholds liable to 

amount not to be altered 

lost by lapse of time 

presumption from payment of 

from nonpayment of 

exchange and jMurtition of 

lands to be identified iji action for 



12, 13, 1^ 180, 



82,38. 
162, 168, 279 
266, 269, 261 

206, 211, 212 

222 

221, 288, 235 

291 

817 

829 

41,49 

61« 211 

807 

185, 218, 277 

5,190 

191,289 

196^196 

276 

196,197 

106 

176, 189< 
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remedy for oonfosion of bonndBriee 


180, 189 


commutation of . 


191, 291 


enfranohiiBemeiit of 

* 


191, 289, 294» 814, 827 


B 

Be-admittaooe, fine upon 


. 160, 161, 170 


Seasonable fine 


60, 163, 164 


Beooyery, entail barred by 


84, 116, 267, 268, 280 


Beotory Manon . . 


12 


BegiBtryActs 


92 


Beleaae 




when uBed in oonyeyanoe of oopyholda, 27, 88, 91, 92, 158 


no fine on . 


177 


of cnBtomary rigbt when presumed 


196, 280, 281, 275 


of tenure when presumed 


197, 198, 276, 276 


BeUef 




of socage tenants 


190^ 


of fireeholders by OBstom 
copyholdeis' reuefr 


188, 190, 198 


190, 198 


how eztingnished 


191, 198, m, 198, 288 


lands to be identified in action for 


189 


efiect of oonftision of boundaries 


189 


commutation of 


191, 291 


enfranchisement of 


288, 294^ 814 


terms of enGnuiohisement 


. 827 


Bsmaibder, tenant in 


74, 171 


fine payable by ^ « 


. 171, 172, 178: 


descent of lands to 


180 


to haye notice of commutation . 


292. 


and of enfranchisement 


296, 804, 814 


how affboted by enfranchisement 


290, 812, 814, 824 


enfranchisementt when crown holds in remainder 809« 


when ecclesiastical corporation 


808 


or Bcclesiastioal Commissioneri^ or College, or Uni- 


yenity . 


808, 


Benewal, right of . 60,107,168,211,279,296 


habit of . 


61, 107, 296 


trustee renewing for his own benefit 


51, 52- 


ooyenants for renewal . • 


61, 208, 296. 


fine paid on renewal 


. 160, 169- 


} Bent 




whether it can be a oopyhold 


16, 19. 


descent of 


126. 


apportionment of 


120, 190, 800 


See QuiTSXMT 




BentofasBise 


6,190- 


Bent-charge 


- 


for equality ef exchange or partition 


. 107 


exchange or partition of 


106 


commutation rent-charge 


292, 298, 29& 
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TNDBX, 



Straji, fraaohiBe of 

SaooeBsiTe oopyholds for lives 

Sufferance, tenant by 

Suit of Court 

not within Limitation Act 

Surrender, how made 
requisites of 
who maj surrender 
to what uses . « 

who may not surrender 
surrender by implication 
by attorney 

by copyholder for lives 
to bar other lives 
by married woman 
of her right to freebench 
to uses of her will 
to use of will when required 
when supplied 
to uses to bar fireebenoh 
voluntary surrender 
dormant surrender 
" dayne " surrender 
disentailing assurance by 
surrender with ** exception '* 
exchange by 
partition by 

construction of surrenders 
evidence of 
fines on 



U, d4S, 27& 

47, 49, 167, 173 

2, 43, 66, 132 

178, 179 

193, 196, 196 

2, 58, 69, 60 

2, 58, 69, 60, 60, 62 

46, 48, 63, 64, 65 

80,69 

68 

62 

66, 78, 82 

62 

. 48, 49, 62, 279 

87, 66, 66, 92 

90, 162, 153 

85,87 

84^ 86, 87, 268, 261 

. 41, 162 

71 

84 

81 

34, 85, 36, 280 

81 

111 

107 

. 67,69 

61, 76, 281, 282 

99, 152, 178 

60, 74, 86, 99, 816 

60,265 

60, 61, 77, 256, 269 

75,81,82,83,171 

81 



steward's fees on 

custom for steward to prepare 

general surrenders when permitted . 

covenant to surrender 

conditional surrender 

See MORTQAGS, COVINAKT TO SuRHXNDBR 

Surrenderee, nature of his estate 70, 73, 76, 86, 150, 169, 182 

may take enfranchisement . , 296, 816 

Surrenderor, estate of . . .69, 70 

Surveys, evidence from . 261, 272, 273, 274, 278 

Survivorship of joint tenants . 27, 84, 149, 176 



Tenancy in common of copyholds 

^Tenant in common, grants by 
^Tenant by entireties 
Tenant by roll 
Tenant at sufferance 
[Tenant at will 
Tenant-right estates 



26, 27, 74^ 166, 174, 176, 256, 

262, 295, 316 

• • 66 

65,148 

2,43,56 

2,43,66^139 

6, 41, 47, 48, 60, 61, 85, 121, 137, 160, 161, 

163, 171, 211, 277, 299 
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Tenures 

(a) freehold 

military tennreB 8,6,7,11,267 

franoalmoigne or free alms . 8, 11, 267 

ancient demesne 7, 8, 116, 147, 166, 267 

^ burgage 7,9,115,116,147,166,269 

gayeUdHd 9, 10, 18, 106, 116, 117, 126, 181, 188, 147, 

161, 165, 168, 269, 294, 811 
common socage 8, 7, 157, 190, 195, 198, 276, 815 

villein-flooage ... 8 

(6) copyhold 

▼illeinage . 8, 4, 6 

6, 266 

6 

6 

6,277 

6 

44 

62,297 

16,22 



oo^ijliold proper 
customary freeholds 
tenant-right 
border-serrice 
custom of husbandry 
West of England tenure 
conyentionary tenure . 
things not Ijing in tenure 

ezohangesof tenure when allowed . 104,106 

presumption as to oontinuanoe of 197, 276, 276 

incidents to be mentioned in contract 80 

requisitions necessary as to . .79 

intermixed, how ascertained 61, 108, 814 

Term ofyears in copyhold . . 28,41,42.49 

to attend inheritance . . 81,80,290 

to protect tenant on enfranchisement 290 

fines payable for ... 42, 169 

Timber defined . . . .206 

copyholder when owner of . . 61, 210, 211, 212 

right of taking estoren . . 209.210 

common of estovers . 216, 221, 228, 284^ 236 

enfranchisement of lord's rights of 288,2949 814^829 

Tithes, when of copyhold tenure . . 11,21 

not subject to customs . . 19, 125 

exchange and partition of , 106 

* Tonsure ' of meadow may be copyhold . . 18, 272 

Treasure-troye, franchise of . 14>270, 276 

Trees, rights of lord and tenant . . 210,211 

forfeiture for cutting . . 205 

right of estoYers in .... 209 

common of estovers in 816, 221, 228, 284, 288 

growing, may be copyhold . .16, 17 

enfranchisement of lord's rights in 288, 294, 814, 829 

Trespass, action of .... 691^187,226 

Trustee Acts 

vendor when a trustee under . 74 

I mortgagor compelled to surrender by . .81 
j Testing orders under 81, 94, 95, 96, 97» 102, 108, 200 

peraon appointed to convey under 96, 102, 108 

I vesting onier to prevent escheat . MO 
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admiitanoe of tnwtoes sabstitated under My 96, 178 

fine whether payable by tmateea 94^ 173 

exohanfi^ nnder 102 

pardtioDB under .... 108 

Turbary 

estate in, may be copyhold 18 

common of turbary 217, 219, 220, 221, 222, 224, 282, 234, 

236,236,237 
how lost 280,232,288,235 

Turf, estate in may be copyhold .18 

Trust 

declaration of • .28,75 

on oorenant to surrender when necessary • 76 



oonstruodve trust 


28, 51, 52, 83, 162 


resulting trusts in copyholds 28» 49, 52, 67, 68, 127 


oonyeyance of trust estate 


. 27, 82, 90 


descent of 


127 


noticed on court-roll, when 


46,46,62,86,89 


Trustee 




renewal for his own benefit by 


28, 61, 62 


of copyhold for lives for beneficial owner 


46, 46, 49, 61 


of settlement of copyholds 


68 


surrenderor is, for purchaser 


69,70 


surrenderor's widow when a trustee 


68 


trustees for uses of will 


o4 


trustee provisionally admitted 


88,170 


disclaimer by devisee 


89, 90, 177 


devisees with x>ower of appointment 


68 


admittance of devisees . 88, 167, 171, 172, 173, 176 


fine on admittance 


167, 172, 173 


forfeiture for acts of 


202 


notice to be given to on enfranchisement 


296,325 


payment of enfranchisement money to 


802,309 


to trustees api>ointed for the purpose 


302,804,806 


enfranchisement by 


297,326 


U 
Under-lease after licence to lease 


42 


Underwood, copyhold estates in 


. 16,18 


waste in cutting 


203 


taken for estovers on tenement 


209, 213 


oommon of estovers in 217, 221, 228, 224, 284^ 235 


University estates 




enfranchisements in 


296, 808, 809, 314 


boundaries how ascertained in 


314 



Valuers, dulnr of 

under Inolosnre Acts . 102, 103, 238 
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under Copyhold Acts 318, 819, 820^ 821 

Vendor's lien . . . . .28 

Vesting Orders under Trustee Acts 81, 94, 95, 96, 97, 102, 108, 200 

< Vesture ' of land, may be copyhold • . .18 

Vicinage, common of . . 818, 219, 256 

Villeinage . . . . 3» 4> 5, 6 

Villein-Bocage . . . . 8,4 

Voluntary convey anoe of copyholds . . .71 

Voluniary grant . 55, 66, 57 



W 



Waifs and strays, firanohise of 




.14,246,275 


Warrant of satisfaction 


• 


83 


Waste, what will amount to 




203, 204, 206 


forfeiture for 


• 


201,204 


injunction against 




205 


voluntary and permissive 


• 


. 203 


surrender without impeachment 6f, not accepted 57 


rights of, given for enfiranchisement 


. 299 


for commutation 




293 


Waste of Manor 






indoBures of copyhold from 


17, 


, 237, 247, 248, 241, 268 


approvement of 




238, 234, 236, 248 


encroachment on 


• 


233, 241, 244, 276 


what buildings allowed on 




222 


West of England tenure 


• 


44 


Widow's esfcate 




44, 146 


See FRnBXNCH 






Widower's estate 




158 


See CuETSST 






Will, enrolment of 


• 


86 


of will of married woman 




85,87 


WUls Act 


40, 41, 70, 78, 85, 86, 87, 169 


Wood, share in may be copyhold 




16, 18 


ownership of by copvholder 


• 


61, 210, 211 


Woods and Forests Commissioners 










297, 809 


Wreck, franchise of 


. 


14^ 271, 276 


Writ of Deceit 




267 


Writ of Execution 


• 


44 
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